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FOREWORD 


ERHAPS no public moneys are collected, banked, spent, and audited with 

greater care than are those allotted to public education. Rarely indeed are 

charges made, and even more rarely are claims proved, that any school 
authority has failed to use school funds in accordance with law. This record 
of scrupulous observance of the law is a praiseworthy one. 


One reason why the law has been so carefully observed is that the people 
in each state have been vigilant. They have agreed that the state and its 
subdivisions should at public expense provide not less than elementary- and 
secondary-school opportunities for every child. They have insisted that the 
money appropriated for public education shall not be spent for private or 
church schools no matter how socially worthy. Many state legislatures and 
courts have repeatedly set forth these traditionally American principles. 


It would be misleading, however, to assume that such American principles 
sprang into being all at one time. The standard that public funds should 
not be used to support any religion has been repeated again and again in 
state constitutions. But it has taken detailed legislation and court decisions 
to clarify the specific application of the general principle to time, place, 
and conditions. Furthermore, widespread as have been the restrictions against 
diverting public moneys to religious purposes, the principle continues to be 
challenged from time to time. 


In recent years there have been several cases where the courts have appeared 


to rule that public funds could be used for pupils attending sectarian schools. 
Usually these cases have involved free textbooks and transportation. In some 
instances the courts maintained that the state law as written did not forbid such 
aid. These cases illustrate the need for reexamination of the legal situation 
in every state as is done in this bulletin. 


In seeking to restrict the use of public-school funds, educators do not 
oppose the sectarian school movement. Those who wish to support such 
schools in our country can do so without restriction. They meet opposition, 
however, when they maintain that all citizens of a state should be taxed to 
support any type of sectarian education. Such efforts to direct public funds 
to sectarian schools weaken the financial support of public education which in 
many states is not adequate to provide acceptable public educational oppor- 
tunities. To no small degree the strength of America today has come thru 
a program of public education which has minimized differences and em- 
phasized unity among all citizens of the United States. 


This ReskeaArcH BULLETIN summarizes the facts with respect to state assist- 
ance to nonpublic education. It reviews the constitutional, statutory, and 
judicial bases underlying many types of relationship between church and 
state with respect to education. It provides the basis for further study and 
discussion in every state. 


Witarp E. Givens, Executive Secretary, 
National Education Association. 
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I. Introduction 


Many citizens, including educators, can 
profit from a review of the history of public 
education in the United States. From such 
reading, some would be shaken from the notion 
that public education “has been always with 
us.” Others would realize the fallacy of think- 
ing “that all the issues underlying public 
schools are settled.’’ Actually many of the old 
issues appear again and again in the bills of 
state legislatures and in the decisions of state 
courts. Occasionally, a debated point reaches 
the national level in Congress or the United 
States Supreme Court. 

In his history of Public Education in the 
United States, Ellwood P. Cubberley ' traces 
the fight to establish free state schools. The 
seven strategic points in the struggle have been 
the battles: 


for tax support 

to eliminate the pauper-school idea 

to make the schools entirely free 

to establish state supervision 

to eliminate sectarianism 

to extend the system upward 

to add the state university as the crown of 


the system. 


In all these battles every state has won 
some degree of victory. Most of the states, on 
certain issues at least, have built strong bas- 
tions in the form of constitutional and stat- 
utory laws, or judicial decisions. Other states 
have endured a hundred years of conflict 
only to find certain issues still confused and 
often unsettled. 

The purpose of the present bulletin is to 
summarize the legal status of the so-called 
“sectarian” issue. The problem has exhibited 
three phases: (a) the elimination of church 
control over community schools (particularly 
acute in the early nineteenth century); (b) 
the introduction of religious doctrine into the 
educational program (e.g., Bible reading and 
released time for religious instruction) ; and 
(c) the efforts to obtain aid from public 
sources for sectarian schools (e. g., grants of 
money, books, health services, and transporta- 
tion), 


' Cubberley, Ellwood P. Pudiic Education in the United States. (Revised and enlarged) 


1934. Chapters VI, VII, and VIII. 


Deep Roots of the Problem 


Religion and education have been closely 
associated for many centuries, particularly in 
the home life of Educa- 
tion in time became a responsibility shared 
by the home and by the church or religious 
leaders. Gradually, there emerged “the state” 
or the centralized which the 
home, the clan, or group of tribes delegated the 
administration of certain common interests. 


tribes and clans. 


authority to 


Under a relatively simple social organiza- 
tion the home, the church, and the state were 
so interrelated that little conflict of function 
existed. As the state grew in power it con 
tinued for many years to be allied with the 
church, but two factors operated to break this 
alliance. One was the struggle between state 
and church for supremacy in governing the 
lives of men. The second factor, caused in 
part by the mobility of people, was the growth 
of many religious sects within each political 
area or nation. The frictian arising from these 
closely associated but divergent religious views 
led to bloody and inhuman conflicts which in 
turn resulted in the separation of the organized 
church and political government. 

Altho the separation of church and state 
gained wide acceptance, in theory it is 
universally practiced today. Nor has the theory 
itself been officially accepted by all sects and 


not 


religious groups. In this long history of dis- 
sension lies many an explanation of legislation, 
court decisions, and other events in the develop- 
ment of public education in the United States. 


American Background 


Most of the early settlers in America came 
from nations where the church and the state 
were not separated. A number of colonists had 
suffered persecution for their religious beliefs. 
Others had witnessed, or were not many gener- 
ations removed from, massacres and tortures 
condoned at least by church and state au- 
thorities. 

Strangely enough, in seeking religious free- 
dom for themselves, the settlers in several 
colonies did not wish -to extend it to those 
with differing religious beliefs. There de- 


New York: Houghton Mifflin Co., 








veloped, therefore, within these colonies a 
union of church and state that made for in- 
tolerance and provincialism. Americans, dur- 
ing the colonial period, repeated many of the 
religious and political quarrels of the Old 
World. Sincere men endured persecution or 
sometimes even gave their lives for freedom 
of worship. Equally sincere men used political 
power to restrict religious freedom and even 
to persecute those with whom they differed. 

In various parts of the world as well as in 
America, the desirability of separation of 
church and state became ever more apparent. 
Men came to realize that they could not live 
together without general recognition of certain 
basic human rights. By the time of the Con- 
stitutional Convention, since most Americans 
had agreed upon these individual rights, they 
were embodied in the Constitution and the 
first ten amendments. Among these rights 
was freedom of religious worship set forth as 
follows: “Congress shall make no law respect- 
ing an establishment of religion, or prohibiting 
the free exercise thereof.” These words assured 
the separation of church and state at the 
federal level. 

While America’s public schools trace their 
beginnings to early church-dominated com- 
munity schools and to the later charity schools, 
often under church auspices, they began to 
emerge as separate institutions early in the 
nineteenth century. In the older states com- 
munities took over private and church schools 
or established new schools of their own. Slowly 
church control gave way. In the newer states 
public-school systems were built up with little 
or no opposition from the organized churches. 
State constitutions in most of the states pro- 
vided for the separation of church and political 
government and forbade any diversion of 
public funds for sectarian purposes. 

To these events in American history also 
one must look in order to understand many 
of the specific points in state constitutions, 
statutes, and judicial decisions, affecting public 
education. 


Uses of the Bulletin 


It is not the purpose of the present bulletin 
to present either a comprehensive history of 
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how the church and political government came 
to be separated, or a history ot public educa- 
tion in the United States. Neither does the 
itself with the 
issues revolving around these maior develop- 
ments. Such subjects are treated in standard 
publications in the fields of American history, 
political science, education, and religion. 

The bulletin does present a comprehensive 
review of provisions in state constitutions and 
statutes and the decisions of courts respecting 
state relationships to sectarian schools. It is 
believed that the bulletin offers both educa- 
tors and laymen a view of trends as well as 
of status. Future legislative activities, court 
opinions, and public discussions should be made 
more intelligent by this readily available sum- 
mary of the facts. 


merits of 


Preparation and Organization 
of the Bulletin 


Most of the material presented was obtained 
from the following original sources: (a) state 
constitutions, (b) state laws and school codes, 
and (c) court decisions. Confirmation of state 
practices was obtained from state departments 
of education. 

The bulletin is divided into five main parts 
as follows: 


I. Introduction—a general -reminder of 
the history lying behind current 
problems and events 


II. Constitutional Provisions—what state 
constitutions provide with respect to 
the separation of church and state, 
particularly in relation to education 


III. Implementation of the Constitutional 
Provisions — summarizing statutes 
and court decisions dealing with 
specific problems and issues 


IV. State Supervision of Sectarian Educa- 
tion—a roll-call by states of state 
relationships to nonpublic schools 


V. Summary—a review of the main points 
established by statutes and court 
decisions. 
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II. Constitutional Separation of Church and State 


Separation of church and state means reli- 
gious liberty. It does not mean that govern- 
ment is completely disassociated from religion. 
Almost every state constitution in its preamble 
points to the fact that the people look to the 
Supreme Being for guidance. Legislatures 
usually open with prayer; official documents 
are dated “in the year of our Lord”; Sunday 
laws have been enacted and their enforcement 
upheld; Christmas and Good Friday, church 
holidays, have been made legal holidays. 

Our everyday life in America reflects Chris- 
tian principles and beliefs, and to this extent 
the separation of church and state has never 
been absolute. The constitutional guarantees of 
religious liberty, however, require at least 
tuleration, which has been defined as: 


. a favor granted by the dominant Christians 
to such non-conformists as they graciously for the 
time being tolerate, i. e., suffer and allow, as a 
superior does his inferior. Toleration is thus to 
be expressly distinguished from religious liberty 
for all, which negatives a union of church and 
state, and expressly denies authority to enforce any 
religious observance.’ 


The separation of church and state is in 
principle more than toleration for minorities, 
and religious liberty for all is more than a 
denial of authority to enforce a religious 
observance. Cooley, celebrated constitutional 
law authority, laid down five conditions of 
religious liberty. Cooley said that religous 
liberty means that it is unlawful to pass any 
law: 


1. Respecting an establishment of religion 

2. Compelling support, by taxation or otherwise, 
of religious instruction 

3. Compelling attendance upon religious worship 

4. Restraining the free exercise of religion 
according to the dictates of one’s conscience and 

5. Restraining the expression of religious belief.’ 


Constitutional provisions in most states 
meet these standards and establish religious 
freedom as the fundamental law of the state. 
These provisions, however, vary considerably 
and are written in greater detail in some states 
than in others. Furthermore, they have been 


interpreted by the courts in many cases with 
greater or lesser strictness. It is evident, there- 
fore, that the separation of church and state 
is wider in some states than in other states. 
In this section of the bulletin, constitutional 
provisions are summarized in general and with 
special reference to education.’ In the next 
section of the bulletin, judicial interpretations 
of these provisions are reported with a view to 
ascertaining where and how education spon- 
sored by religious sects comes in contact with 
public education and the state in such a way as 
to impinge upon the constitutional provisions 
separating church and state in the respective 
states. 


Religious Liberty in General 


As has been pointed out briefly in the in- 
troduction, state and church were united or 
interrelated to some degree in most of the 
American Officially established 
churches were recognized in many of the 
original thirteen states, and practically all 


colonies. 


provided some religious test as a qualification 
for holding public office. Only Rhode Island 
had never officially recognized a_ particular 
church nor made a religious test for office- 
holding. 

Therefore, when the framers of the federal 
Constitution met to draft that document diver- 
sified attitudes were represented. No religious 
test at all would satisfy Rhode Island, and no 
particular religious test would satisfy all the 
states. Hence, the federal Constitution was 
drafted with the prescription that “No religious 
test shall ever be required as a qualification to 
any office or public trust under the United 
States.” * This was the only reference to reli- 
gion in the Constitution as it was presented 
to the states for ratification. Note, however, 
that it referred only to offices under the federal 
government, and did not prohibit religious 
tests for holding state offices. 

The people felt a dissatisfaction with the 
proposed Constitution in that it contained no 
bill of rights and, with respect to religion, 
they wanted some assurance of religious liberty. 


1 Hartogensis, B. H. “Denial of Equal Rights to Religious Minorities and Non-Believers in the United States.” Selected 
Essays on Constitutional Law. Vol. 2. Chicago: Foundation Press, 1938. p. 1150, 1151, note 5 
2 Cooley, T. M. A Treatise on Constitutional Limitations. Vol. I1, Ch. XIII. “On Religious Liberty.’ Boston: Little, Brown 


& Co., 1927. 


* Conditions 4 and 5 in the quotation from Cooley are not within the scope of this bulletin 


* United States Constitution, Art. 6, sec. 3. 
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As with religious tests for office-holding, no 
establishment of a national church would be 
acceptable because of divergent views in the 
several states. The people at this time were 
concerned lest the country become embroiled 
in warring religious factions, each attempting 
to have its own sect favored by the federal 
government. Therefore, when the Bill of 
Rights was proposed as amendments to the 
Constitution, the first related to religion and 
declared that “Congress shall make no law 
respecting an establishment of religion or pro- 
hibiting the free exercise thereof.” ° The First 
Amendment, together with the others in the 
Bill of Rights, was adopted almost immediately 
after the adoption of the Constitution itself. 
Here again the prohibition referred only to 
federal laws and did not prevent the passage 
of state laws contrary in principle. 

Many of the early constitutions of the orig- 
inal states set up Christianity as the state 
religion. Civil rights were guaranteed, but 
under some constitutions only to Protestants.” 
The states were legally able, and many did 
for a short time continue, to support their 
particular denominations, and the require- 
ment of religious tests for office-holding was 
continued even after the state-adopted churches 
were abandoned. However, the original states 
were influenced by the trend of the times and 
religious liberty to a varying degree was 
granted eventually in all.® 

There are, however, even to this date, rem- 
nants of provisions which show a bias toward 
particular religious beliefs. For example, New 
Hampshire adopted a provision in 1784 which 
is still in the current constitution, and which 
authorizes the public support of Protestant 
teachers of piety, religion, and morality. The 
provision is worth setting forth at length: 





As morality and piety, rightly grounded on 
evangelical principles, will give the best and 
greatest security to government, and will lay, in 
the hearts of men, the strongest obligations to 
due subjection; and as the knowledge of these is 
most likely to be propagated through a society by 


5 United States Constitution, First Amendment. 





the institution of the public worship of the Deity, 
and of public instruction in morality and religion; 
therefore, to promote these important purposes, 
the people of this State have a right to empower, 
and do hereby fully empower, the Legislature, to 
authorize, from time to time, the several towns, 
parishes, bodies corporate, or religious societies, 
within the state, to make adequate provision, at 
their own expense, for the support and mainte- 
nance of public protestant teachers of piety, reli- 
gion, and morality: 

Provided notwithstanding, that the several! towns, 
parishes, bodies corporate, or religious societies, 
shall, at all times, have the exclusive right of 
electing their own public teachers, and of con- 
tracting with them for their support and mainte- 
nance. And no person, of any one particular reli- 
gious sect or denomination, shall ever be compelled 
to pay towards the support of the teacher or teach- 
ers of another persuasion, sect, or denomination. 

And every denomination of Christians, demean- 
ing themselves quietly, and as good subjects of the 
State, shall be equally under the protection of the 
law: and no subordination of any one sect or 
denomination to another, shall ever be established 
by law. 

And nothing herein shall be understood to affect 
any former contracts made for the support of the 
ministry; but all contracts shall remain and be 
in the same state as if this Constitution had not 
been made.’ 


The situation in other parts of the country 
has developed somewhat differently than in 
the early eastern states. 

The Ordinance of 1787 passed by Congress 
for the government of the Northwest Terri- 
tory gave religious liberty *° and also provided 
that “Religion, morality, and knowledge, being 
necessary to good government and the happi- 
ness of mankind, schools and the means of 
education shall forever be encouraged. .. .” ™ 
Ohio, Indiana, Illinois, and Michigan were 
formed from this territory ; and when each was 
admitted to statehood, its constitution super- 
seded the Ordinance of 1787. However, the 
original constitutions of these states did not 
take away the religious rights formerly guar- 
anteed to the people under the Ordinance. In 
1798 Congress provided that the Southwest 
Territory should be accorded the same privi- 
leges as laid down in the Ordinance of 1787.%? 


* E.g., Constitution of Maryland, 1776. XXXIITI; Constitution of Massachusetts, 1780. Part I. Art. 3. 
TE.g., Constitution of New Jersey, 1776, XIX; Constitution of North Carolina, 1776, XXXII; Constitution of South 


Carolina, 1778, XXXVIII. 
8 Provisions 


for religious liberty are contained in the following sections of the current constitutions of the original thirteen 
states: Connecticut I, 3; VII, 1. 2; Delaware I, 1; Georgia I, i, 13; Maryland Declaration of Rights 36; Massachusetts Articles 
of Amendment XLVI-1; New Hampshire I, 5; New Jersey I, 3; New York I, 3; North Carolina I, 26; Pennsylvania I, 3; 


Rhode Island I, 3; South Carolina I, 4; Virginia IV, 58. 

* Constitution of New Hampshire, 1784, Part I, Art. 6. 
#1 U. S. Statutes 51, note (a), Art. I. 

4 Jbid., Art. III. 

1 U. S. Statutes 549, sec. 6. 





~- 
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When Texas belonged to Mexico it was a 
Catholic state and non-Catholic churches were 
not tolerated. The established church of Mex- 
ico and the government were so closely asso- 
ciated that religious ceremonies were regu- 
lated by law. During the time of the repub- 
lic of Texas, the legislature of the state of 
Coahuila and Texas changed the property 
rights of the Catholic Church and the Declara- 
tion of Rights gave religious liberty to all. In 
a later dispute over property rights under the 
United States the Supreme Court of Texas 
ruled that the Declaration of Rights 

. reduced the Roman Catholic Church from 
the high privilege of being the only national 
church, to a level and an equality with every other 
denomination of religion. After this important 
change, and in the face of this assertion of a 
fundamental principle, it could not for a moment be 
contended, that assessments and contributions could 
be levied, for the purpose of erecting church 
edifices, and for the support of the ecclesiastics, on 
the ground that the previous system had destined 
such contributions.” 

As the Far West was opened up and terri- 
tories sought statehood, Congress imposed reli- 
gious liberty on new states by provisions in 
the federal compacts admitting these new states 
to the Union.'* Constitutions of states formed 
after the Civil War were required to provide 
by an irrevocable ordinance that: 

bond perfect toleration of religious sentiment 
shall be secured, and no inhabitant of said State 
shall ever be molested in person or property on 
account of his or her mode of religious worship.15 

The federal government could not impose 
this restriction on the states formerly admitted 
to statehood or the original thirteen, retro- 
actively, but by the middle of the nineteenth 
century all the older states had granted some 
measure of religious liberty. Altho there was 
some diversity, 


18 Blair v. Odin, 3 Texas 288 (1848). 





They all more or less clearly recognized the 


fact that an established religion, a union of state 
and church, like a mismated marriage, is detri- 
mental to both parties as it inevitably makes the 
state despotic, and the church hypocritical.” 


The religious liberty of residents in terri- 
torial possessions of the United States has 
been guaranteed by provisions. of the treaties 
made with the from which this 
country obtained them: Alaska by the 1867 
Treaty with Russia,‘’ Cuba and the Philip- 
pines by the Treaty of Paris (1898) with 
Spain,'® and the Danish West Indies by the 
Treaty of 1916 with Denmark."® 

The states, in the meantime, were amend- 
ing their constitutions with similar provisions, 
new states were incorporating the idea behind 


countries 


the irrevocable ordinance required by Congress 
as a condition for admission to statehood, and 
by the end of the century nearly all states so 
provided. Curiously, only one state mentioned 
the separation of church and state in those 
terms. The Utah Constitution provides, fol- 
lowing a statement of religious freedom, that 
“.. there shall be no union of church and 
State, nor shall any church dominate the State 
or interfere with its functions.” 2° Today, all 
state constitutions guarantee religious liberty.” 


Language differs from state to state, but 
Pennsylvania may be quoted as an example: 


AY men have a natural and indefeasible right 
to worship Almighty God according to the dictates 
of their own consciences; no man can of right be 
compelled to attend, erect or support any place of 
worship, or to maintain any ministry against his 
consent; no human authority can, in any case what- 
ever, control or interfere with the rights of con- 
science and no preference shall ever be given by 
law to any religious establishments or modes of 
worship.” 


44 Said to have been initiated by the fear that the spread of Mormonism in the West would stamp out religious freedom. 
Zollman, Carl. “Religious Liberty in American Law.” Selected Essays on Constitutional Law. Vol. 2. Foundation Press, 1938. 


p. 1108, 1112. 


%3 Compacts with Arizona, Idaho, Nevada, New Mexico, North Dakota, South Dakota, Utah, Washington 


and Wyoming 


contain this provision. Also Colorado, Montana, and Oklahoma accepted the ordinance in a separate document attached to their 


constitutions. 
16 Zollman, op. cit., p. 1115. 
715 U. S. Statutes 539, Art 3. 
18 30 U. S. Statutes 1754, Art. 10. 
1% 39 U. S. Statutes 1706, Art. 6. 
® Constitution of Utah, 1895, Art. I, sec. 4. 


™ Religious freedom is guaranteed in the following sectious of the named state constitutions: Alabama I, 3; 
Arkansas II, 24; California I, 4; Colorado II, 4; Connecticut I, 3; VII, 1, 2; Delaware I, 1; 
Georgia I, i, 13; Idaho I, 4; XXI, 19; Illinois II, 3; Indiana I, 2, 4; Iowa I, 3; 
Maryland Declaration of Rights 36; Massachusetts Articles of Amendment, XLVI-1; 


Rights 5; Louisiana I, 4; Maine I, 3; 


Michigan II, 3; Minnesota I, 16; Mississippi III, 18; Missouri II, 5, 6; Montana III, 4; Nebraska I, 4; 


Arizona II, 12; 
Florida Declaration of Rights 5, 6; 
Kansas Bill of Rights 7; Kentucky Bill of 


Nevada I, 4; New 








Hampshire I, 5; New Jersey I, 3; New Mexico II, 11; New York I, 3; North Carolina I, 26; North Dakota I, 4; Ohio I, 7; 

Oklahoma I, 2; Oregon I, 3; Pennsylvania I, 3; Rhode Island I, 3; South Carolina I, 4; South Dakota VI, 3; Tennessee I, 3; 

Texas I, 6; Utah I, 4: Vermont I, 3; Virginia IV, 58; Washington I, 11; West Virginia III, 15; Wisconsin I, 18; Wyoming I, 18. 
© Constitution of Pennsylvania, 1874, Art. I, sec. 3. 
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Religious Tests for Office-Holding 


Practically all of the original thirteen states 
provided some religious test as a qualification 
for holding public office. Belief in Christianity 
was the mildest form of requirement,”* while 
Protestantism was a qualification in several 
states.** Declaration of a belief that both the 
Old and New Testament were given by divine 
inspiration was a further requirement in Dela- 
ware,” and Pennsylvania required a belief in 
a future state of rewards and punishments.*® 
Under the federal Constitution, no religious 
test was permitted as a requirement for holding 
a federal office, and this provision influenced the 
states to make similar constitutional provisions 
with respect to state offices.27 However, reli- 
gious tests for office-holding were retained 
longer than the state churches, and even today 
some states still prescribe qualifications which 
exclude atheists,?* and several require belief in 
an after-life.*° 

In addition, six states forbid the use of 
religious tests as conditions for admission to 
the schools,*® such provisions always referring 
to teachers as well as to students, and usually 
adding a statement of religious liberty in the 
schools. 





No religious test or qualification shall ever be 
required of any person as a condition of admission 
into any public educational institution of the State, 
either as a teacher or student; and no teacher or 
student of any such institution shall ever be required 
to attend or participate in any religious service 
whatever. . . . [Colorado] 


These provisions are in addition to the 
aforementioned provisions forbidding religious 
tests as a qualification for public office-holding 





in general in all six states except Montana 
which does not have the general provision. 


Compulsory Attendance upon 
Religious Worship 


Many of the statements of religious liberty, 
such as the Pennsylvania provision quoted, in- 
clude a prohibition against compelling any- 
one to attend any place of worship. So far as 
education is concerned, Kentucky is unique in 
giving its residents a guarantee that their 
children may attend the school of their choice: 

. nor shall any man be compelled to send his 


child to any school to which he may be conscien- 
tiously opposed .. . ™ 


Even tho Kentucky is the only state with this 
specific provision, an indirect statement of 
religious freedom has in fact been effective in 
permitting a parent to send his child to 
whichever school he prefers,**? compulsory at- 
tendance laws notwithstanding. 


Compulsory Support of 
Sectarian Instruction 


Before the Civil War few states specifically 
prohibited the use of public funds for sec- 
tarian education. President Grant, in his ad- 
dress to the Army of the Tennessee at Des 
Moines in 1875, spoke on this subject as fol- 
lows: 


. « The free school is the promoter of that 
intelligence which is to preserve us. .. . Encourage 
free schools and resolve that not one dollar appro- 
priated for their support shall be appropriated to the 
support of any sectarian school. . . . Leave the 
matter of religion to the family circle, the church, 
and the private school supported entirely by private 
contributions. Keep the church and state forever 
separated.™ 


*® E.g., Constitution of Massachusetts, 1780, Ch. II, Sec. 1, art. III. 
™ E.g., Constitution of New Jersey, 1776, XIX; Constitution of North Carolina, 1776, XXXII. . 


® Constitution of Delaware, 1776, Art. 22. 
* Constitution of Pennsylvania, 1790, Art. IX, sec. 4. 


* Religious tests are forbidden as qualification for office-holding in the following sections of the named state constitutions: 


Alabama I, 3; Arizona II, 12; Arkansas II, 26; Colorado II, 4; Delaware I, 2; 


Georgia I, i, 13; Idaho I, 4; Illinois I, 3; 





Indiana I, 5;Iowa I, 4; Kansas Bill of Rights 7; Kentucky Bill of Rights 5; Maine I, 3; Maryland Declaration of Rights 36, 37; 
Michigan II, 3; Minnesota I, 17; Mississippi ITI, 18; Missouri II, 5; Nebraska I, 4; New Jersey I, 4; New Mexico VII, 3; 
New York I, 11; Ohio I, 7; Oklahoma I, 2; Oregon I, 4; Pennsylvania I, 4; Rhode Island I, 3; South Dakota VI, 3; Tennessee 
I, 4; Texas I, 4; Utah I, 4; Vermont I, 3; Virginia IV, 58; Washington I, 11; West Virginia III, 11, 15; Wisconsin I, 19; . 
Wyoming I, 18. 

® Belief in a Supreme Being is required as a qualification for office-holding by the following sections of the named state 
constitutions Arkansas XIX, 1; Maryland Declaration of Rights 36, 37; Mississippi XIV, 265; North Carolina VI, 8; Penn- 
sylvania I, 4; South Carolina XVII, 4; Tennessee IX, 2; Texas I, 4. 

® Acknowledgment of a future state of rewards and punishments is required in Maryland, Pennsylvania, and Tennessee in 
the constitutional sections referred to in footnote 28. : 

® Constitution of Arizona, 1912, XI, 7; Constitution of Colorado, 1876, IX, 6; Constitution of Idaho, 1890, IX, 6; 
Constitution of Montana, 1889, XI, 9; Constitution of New Mexico, 1912, XII, 9; Constitution of Utah, 1895, X, 12. 

™ Kentucky Bill of Rights, sec. 5. 

* The United States Supreme Court has held that a compulsory attendance law requiring all pupils to attend a public school 
is violative of the right of parents to send their children to sectarian schools, if they prefer. Pierce (Governor of Oregon) v. 
Society of the Holy Names of Jesus and Mary, 268 U. S. 510 (1925). 

%3 Moehlman, Conrad H. The American Constitutions and Religion. Berne, Indiana: the Author, 1938. p. 17. 
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In his next message to Congress, President 
Grant recommended an amendment to the fed- 
eral Constitution forbidding teaching in any 
public school of religious tenets and prohibit- 
ing the granting of school funds for any reli- 
gious sect. The Blaine Amendment to achieve 
these ends was passed by the House in 1876, 
but was lost in the Senate.** In 1889 Con- 
gressman Blair introduced another proposal 
to amend the federal Constitution by forbid- 
ding a state to make or maintain a law 
respecting an religion or 
prohibiting the free exercise thereof, and at 
the same time it would have established a free 
public-school .system guaranteed by federal 
funds with the provision that no money—state, 
local, or federal—could be given to sectarian 
schools. This resolution also was lost in Con- 


establishment of 


gress.*° 

However, during this period most of the 
states were including a constitutional provi- 
sion prohibiting the use of tax revenues for 
sectarian purposes. All states now so provide, 
directly or indirectly, except Maine and North 
Carolina, but in Arkansas, Iowa, and New Jer- 
sey the provisions are limited. 

There is, in fact, considerable variation from 
state to state, not only in the language of 
these provisions, but also in their scope. Some- 
times the term “public money” is used, indi- 
cating that any revenue is restricted, regard- 
less of source. In other states, the expression 
used suggests that all state money is limited, 
but not revenue collected locally. Flat state- 
ments that no public money may be used for 
sectarian purposes or appropriated for sec- 
tarian institutions are contained in the con- 
stitutions of twenty-eight states,"® 
which specific mention is made of funds col- 
lected locally. In four states, however, the pro- 


in twelve of 


* 18 Congressional Record, p. 5189-92, 5580-95 


* 99 Congressional Record, p 


% In the following sections of the named state constitutions: 
IX, 8; Colorado V, 34; IX, 7 (state and local); Florida Declaration of Rights 6; Georgia I, i, 14 
Tilinois VIII, 3 (state and local): Indiana I, 6; Louisiana IV, 8: XII, 13; Michigan IT, 3 
(state and local); 


IV, 66 (state only); Missouri IT, 6; XI, 11 


433 (Committed to the Senate Committee on Education and I 


vision reters to state funds only while in the 
other twelve the provision is general and would 
probably be interpreted to mean both state 
and local funds. 

On the other hand, in Virginia the use of 
local funds for charitable institutions is ree- 
ognized as a possibility: 

The General Assembly shall not make any appro- 
priation of public funds, or personal property, or 
of any real estate, to any church, or sectarian so- 
ciety, association, or institution of any kind what- 
ever, which is entirely, or partly, directly or indi- 
rectly, controlled by any church or sectarian so- 
ciety; nor shall the General Assembly make any 
like appropriation to any charitable institution 
which is not owned or controlled by the State; 
except that it may, in its discretion, make appro- 
priations to non-sectarian institutions for the re- 
form of youthful criminals; but nothing herein con- 
tained shall prohibit the General Assembly from 
authorizing counties, cities or towns to make such 
appropriations to any charitable institution or 
association.” 


Twelve states make a definite statement 
with regard to school money,** but in one of 
these, Oklahoma, this provision refers only to 
the permanent school fund and proceeds from 
the sale of school lands granted by Congress. 
Florida and Massachusetts, however, in this 
group make special mention of local school 
funds as well as state school funds from all 
sources. Among the others there are varia- 
tions in language. Some name only the common 
school fund; others may refer to state school 
funds or may mention public-school and uni- 
versity funds. 

There are also constitutional provisions to 
the effect that school moneys be held inviolate 


purposes.*® 


and used only for public-school 
Under the theory that an ex- 


cludes all other things not mentioned, these 


enumeration 


provisions may be said to apply only to the 


1 Labor and never reported out). 


Arizona TI, 12: IX. 10: California IV and local); 
Idaho IX, 5 (state and local); 
Minnesota I, 16; VIII, 3; Mississippi 
Nebraska Vu, il 


30 (state 


Montana V, 35; XI, 8 (state and local); 


(state and local); Nevada XI, 10 (state and local); New Hampshire IT, 83; New York XI, 4 (state and local); Oregon I, 5; 
Pennsylvania III, 18: South Carolina XI, 9 (state and local); South Dakota VI, 3 (state only); VIII, 16 (state and local); 


Texas I, 7 (state only); Utah I, 4; X, 
18; Wyoming I, 19 (state only); III, 36 
% Constitution of Virginia, 1902, Art. IV, sec. 67. 


%8 In the following sections of the named state constitutions: Alabama XIV, 263; 
Minnesota VIII, 2, 3; New Mexico XII, 3; 


189; Massachusetts Amendment XLVI-2; 
Pennsylvania X, 2; Texas VII, 5; Wyoming VII, 8 


13 (state and local): Virginia IV, 67 (state only); Washington I, 11; Wisconsin I, 


Delaware X, 3 
North Dakota VIII, 152 


Florida XII, 13; Kentucky 
Oklahoma XI, 5; 


% Provisions that school funds shall be kept inviolate are included in the following sections of the named state constitutions: 


Alabama XIV, 257; Arkansas XIV, 2; 
Idaho IX, 3; Indiana VIII, 3; Iowa IX, Part 2, 3; 
Missouri XI, 6: Montana XI, 3: 


IX, 3; West Virginia XII. 4; Wisconsin X, 2; 


California 1X, 4; Colorado IX, 3; Connecticut VIII, 2; 
Kansas VI, 3; 
Nebraska VII, 9; New Jersey IV, VII, 6; Ohio VI, 1; 
Rhode Island XII, 2; South Carolina X1, 11; South Dakota VIII, 2; Tenmessee XI, 12; Texas VII, 5; 
Wyoming VII, 7. 


Delaware X, 4; Florida XII, 13; 
Michigan XI, 11; Minnesota VIII, 23; 
Oklahoma XI, 2; Oregon VIII, 2; 
Utah X, 3; Washington 


Maryland VIII, 3; 
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perpetual permanent school fund of the various 
states and the income therefrom, or in a few 
cases state school money from other enumer- 
ated sources. These general provisions may 
not prevent the use of school money for sec- 
tarian purposes except in Florida where the 
section combines the statement of the inviol- 
ability of the permanent school fund with 
a prohibition against the use of any school 
moneys for sectarian purpose.*® . 

Then a number of states: provide that “no 
religious sect or sects shall ever control any 
part of the common school fund or university 
funds of the state,” ** but all states having 
this provision, except Kansas, have also a more 
direct and specific provision against diversion 
of public money for sectarian education. Kan- 
sas is the only state having this provision 
without any other statement. In other states 
more definite statements may be illustrated by 
the South Carolina provision which is un- 
usually detailed: 


The property or credit of the State of South 
Carolina, or of any county, city, town, township, 
school district or any other subdivision of the 
said State, or any public money, from whatever 
source derived, shall not by gift, donation, loan, 
contract, appropriation, or otherwise, be used, 
directly or indirectly, in aid or maintenance of any 
college, school, hospital, orphan house, or other 
institution, society or organization, of whatever 
kind, which is wholly or in part under the direction 
or control of any church or of any religious or 
sectarian denomination, society, or organization.” 


Of less detail, but probably of equal effec- 
tiveness, is the more general type of provision 
exemplified by the Montana provision: 


No appropriation shall be made for charitable, 
industrial, educational, or benevolent purposes to 
any person, corporation or community not under 
the absolute control of the State, nor to any de- 
nominational or sectarian institution or associa- 
tion.” 


There are also constitutional provisions 
which are not as pointed but would probably 





Florida, supra note 39. 

“ E.g. Constitution of Kansas, 1861, Art. VI, sec. 8. 

“2 Constitution of South Carolina, 1895, Art. XI, sec. 9. 
* Constitution of Montana, 1889, Art. V, sec. 35. 


be invoked to safeguard tax revenues of any 
kind. Twenty-five states prohibit the com- 
pulsory support of any place of worship,** and 
altho of these only West Virginia mentions 
local subdivisions specifically, the others should 
include state and local taxation by interpreta- 
tion. 

Six states prohibit taxation for the erection 
or repair of any place of worship.*® This provi- 
sion could be interpreted as a_ prohibition 
against the construction or repair of sectarian 
schools at public expense, but would not pre- 
vent indirect aid to such institutions, nor even 
direct aid unrelated to the erection or repair 
of a building. However, only Arkansas, Iowa, 
and New Jersey so provide without additional 
restricting provisions. Other provisions in 
Arkansas and ‘Iowa lend some restriction of 
the state school funds,*® but New Jersey is 
left with practically no other limitation. Out- 
side of Maine and North Carolina where there 
is no provision whatsoever regarding the use 
of public money of any kind for sectarian 
purposes, New Jersey is the least protected 
state.** 

On the other hand, a number of states have 
several of the above-mentioned statutory pro- 
visions so that all funds from whatever source 
cannot: be readily diverted for sectarian pur- 
poses. 


Sectarian Instruction in 
Public Schools 


In addition to that aspect of the separation 
of church and state education which has been 
discussed, that is, aid to sectarian schools or the 
use of public funds for sectarian purposes, 
some states approach the problem by forbidding 
sectarian instruction in public schools. For ex- 
ample, in Wyoming, 

No sectarian instruction, qualifications or tests 


shall be imparted, exacted, applied or in any 
manner tolerated in the schools of any grade or 


In the following sections of the named state constitutions: Colorado II, 4; Connecticut VII, 1, 2; Delaware I, 1; Idaho I, 
4; XXI, 19; Illinois IT, 3; Indiana I, 2, 4; Kansas Bill of Rights 7; Kentucky Bill of Rights 5; Maryland Declaration of 
Rights 36; Say II, 3; Minnesota I, 16; Missouri IT, 5, 6; Montana III, 4; Nebraska I, 4; New Mexico II, 11; Ohio 1, 7; 


Pennsylvania I, 3; Rhode Island 
Virginia os abe. Wisconsin I, 18. 


I, 3; South Dakota VI, 3; Tennessee I, 3; Texas I, 6; Vermont I, 3; Virginia IV, 58; West 


“In the following sections of the named state constitutions: Alabama I, 3; Arkansas I, 24; Iowa I, 3; Kentucky Bill of 


Rights 3; New Jersey I, 3; Virginia IV, 58. 


The sections in the Arkansas and Iowa Constitutions referring to the inviolability of the state school funds, s#pra, note 39, 
school moneys. 


some indirect protection to all state 
«As hae been proved by the recent New Jersey case on the transportation 
(See pages 21-24 for discussion of the court’s distinction hetween constitutionally restricted and unrestricted school moneys.) 
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of parochial-school pupils at public expense. 


























character controlled by the State, nor shall atten- 
dance be i1equired at any religious service therein, 
nor shall any sectarian tenets or doctrines be 
taught or favored in any public school or insti- 
tution that may be established under this Con- 
stitution.” 


Twelve states make similar provisions to 
the same effect.*® Idaho adds the following de- 
tailed statement: 

..+ No books, paper, tracts or documents of 
a political, sectarian or denominational character 
shall be used or introduced in any schools estab- 
lished under the provisions of this article, nor 
shall any teacher or any district receive any of 
the public school moneys in which the schools 
have not been taught in accordance with the pro- 
visions of this article.” 


This provision in Idaho raises the question 
of the use of the Bible in the public schools.*' 
No state constitution prohibits Bible-reading in 
the public schools, and it is a question for 
judicial interpretation whether Bible-reading 
is sectarian instruction or not. Mississippi is 
the only state where the constitution is ex- 
plicit in this regard: 

[Statement of religious liberty] . The rights 
hereby secured shall not be construed to. . . exclude 


the Holy Bible from use in any public school of 
this State.™ 


Summary 


All states provide religious liberty to a 
greater or less degree. Most states prohibit the 
use of religious tests as qualifications for hold- 
ing public office, altho in several, atheists are 
excluded. Compulsory attendance at places of 
public worship is universally unconstitutional 


and prohibition against compulsory support 


Constitution of Wyoming, 1889, Art. VII, sec. 12. 


4 Sectarian instruction in public schools is prohibited in the following sections of the named 


of sectarian instruction is widespread but not 
as universal as is generally thought. Maine and 
North Carolina appear to have the least degree 
of restriction in this particular. Several state 
constitutions still contain remnants of the old 
theocratic philosophy, but it is believed that 
these provisions are considered obsolete within 
the respective states and are not literally en- 
forced. 

One state has amended its constitution to 
make the church and state less separate. That is 
New York, which in 1938, amended its consti- 
tution by making an exception to its prohibi- 
tory clause to allow free transportation of 
parochial-school pupils at public expense, de- 
spite its general statement against use of pub- 
lic funds for sectarian schools.** 

Regardless of the wording of the provisions 
discussed in this section of the bulletin, judicial 
interpretation has usually gone to the spirit 
of the language and the courts are unanimous 
in holding that no union of church and state 
is possible under our state constitutions. An 
indirect statement has been considered as 
restrictive as the most direct and detailed pro- 
vision. In the following section the court deci- 
sions will show that few courts have made a 
distinction based upon the language differences 
in the various constitutional provisions, when 
they could be interpreted to imply a prohibi- 
tion fitting the facts of the particular case. 
There are differences among state courts. 
These differences arise because of differences of 
opinion on the question of what is sectarianism, 
and because of the varying scope of restrictions 
on the use of public funds for sectarian pur- 
poses. 


1 state constitutions: Arizona 


XI, 7; California IX, 8; Colorado IX, 8; Idaho IX, 6; Minnesota VIII, 3; Montana XI, 9; Nebraska VII, 11; Nevada XI, 9; 
New York XI, 4; South Dakota VIII, 16; Wisconsin X, 3; Wyoming VII, 12. 


& Constitution of Idaho, 1890, Art. IX, sec. 6. 


51 The question of whether Bible-reading is sectarian instruction or not is discussed in the next section of the bulletin 


82 Constitution of Mississippi, 1890, Art. III, sec. 18 


& Constitution of New York, Art. XI, sec. 4, as amended in 1938. 
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The constitutional provisions discussed in 
the previous section have been reiterated by 
state legislatures in many cases in identical 
language, duplicating constitutional provisions 
in statutory enactments. Legislatures have 
also frequently enacted laws to implement 
the constitutional provisions in detail. Occa- 
sionally the legislators have passed laws which 
seem to violate the constitutional provisions. 
Some of these laws have rested on the statute 
books for years without challenge as to their 
constitutionality; they have been acceptable 
to the people and, therefore, are kept in force 
without ever coming before a court on the 
issue of their constitutionality. Other laws 
have been challenged by taxpayers who object 
to them, and in these cases the courts have had 
an opportunity to decide whether the particu- 
lar law violates the constitutional provisions. 

This section is primarily a review of the 
judicial opinions which have interpreted the 
constitutional provisions discussed in the fore- 
going section. No attempt has been made to 
ferret out all the laws all the states have 
passed bearing directly or indirectly on the 
problem of the relationship of church schools 
and the state government, altho incidental men- 
tion is made frequently to enactments whether 
or not they have been challenged in the courts. 
Since the constitutionality of a law is assumed 
until the court decides to the contrary, the 
decisions of the courts are a most important 
aspect of the implementation process. 

The constitutional provisions are more or 
less general. The statutes may be general or 
specific. The court decisions, however, are 
always specific and relate only to the facts and 
the issue involved in the particular case and 
the Statutory and /or constitutional provisions 
brought into play by the particular set of 
circumstances. This section is, therefore, di- 
vided into a number of topics or issues which 
have been before the courts; namely, tax levies 
and appropriations, rental of church-owned 
buildings, furnishing free textbooks to paro- 
chial-school pupils, transporting parochial- 
school pupils at public expense, use of public- 
school buildings for sectarian purposes, em- 





III. Implementation of the Constitutional Provisions 


ployment of teachers belonging to religious 
orders, and Bible-reading in the public schools. 
Each of these topics will be discussed in the 
following pages. They have been segregated 
under two major headings: A. Aid to Sectarian 
Schools ; B. Sectarianism in the Public Schools. 

Subsection “C,” (p. 34), reviews custom 
and practices as reported by state authorities. 


A. Aid to Sectarian Schools 


Tax Levies and Appropriations 


By the beginning of the nineteenth century 
the rudiments of state public-school systems 
had been established and state-aid legislation 
was soon placed upon the statute books. At 
that time, alongside of the public schools, there 
were many schools owned and operated by 
private trusts and religious bodies. The first 
type of controversy arose over special laws 
enacted for the benefit of individual private 
schools, and during the early part of the cen- 
tury the courts of several states were called 
upon to decide whether public funds could be 
given to private schools under the respective 
state constitutions. In many of these cases 
there was no issue of sectarianism involved. 
For example, a philanthropic individual may 
have left a fund for the establishment of a 
school which may have been open to all chil- 
dren of the community. Even tho public in one 
sense, it was a private school, nonetheless, 
since it was under the direction of the trus- 
tees appointed to administer the bequest. 
Therefore, public funds could not be used for 
its maintenance. The earliest cases arose under 
these circumstances when the town “‘adopted” 
the school and the legislature empqwered the 
town to levy a tax for its support, or made 
an appropriation of public funds for the pur- 
pose. The religious connection of the school, 
if any, was not in issue. Several of these private- 
school cases were scattered thruout the cen- 
tury and the courts were unanimous in de- 
claring that public aid to private schools would 
be unconstitutional.' 

One such case had a religious arfgle to it 
and serves to show the thinking of these early 


* days.2 A Massachusetts statute of 1869 au- 


2E.g., People v. McAdams, 82 Ill. 356 (1848); Halbert v. Sparks, 9 Bush. 259 (Ky. 1872); Underwood vy. Wood, 19 S. W. 
405 (Ky. 1892); Holt v. Antrim, 9 Atl. 389 (N. H. 1887); Hall’s Free School Trustees v. Horne, 80 Va. 470 (1885); Curtis’s 


Adm’rs. v. Whipple, 24 Wis. 350 (1869). 
® Jenkins v. Andover, 103 Mass. 94 (1869). 
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thorized the town of Andover to raise by 
taxation and appropriate money to aid the 
trustees of the Punchard Free School in build- 
ing a schoolhouse to be used as a public high 
school, and to aid in defraying the annual 
expenses of the school. The school was founded 
by a charitable bequest which vested the 
control in trustees who were to be limited to 
members of the Congregational Church. The 
Act of 1869 had attempted to designate the 
school as under the superintendence of the 
town and provided for election of trustees by 
the townspeople, but these provisions violated 
the will of the donor in that under that docu- 
ment the school was to be managed by the 
trustees of the school as described in the will. 
The Massachusetts Constitution contained the 
following words: 

. and such moneys shall never be appropriated 

to any religious sect for the maintenance exclu- 
sively of its own school.’ 
The court, therefore, held that the statute 
was unconstitutional because money could not 
be raised by taxation for the support of a 
school the trustees of which were required to 
belong to a certain religious sect. 

Following the same principle, that the school 
funds were required to be used only for 
public-school support, and bolstered by the 
additional constitutional prohibitions against 
aid to sectarian institutions, the apportionment 
of state funds for sectarian schools was dis- 
approved by judicial decisions in New York in 
1851,* in Mississippi in 1879,° in Nevada in 
1882, in Illinois in 1888,7 and in South Dakota 
in 1891.8 As late as 1892 the Kansas court 
declared illegal a tax levied and collected for 
the benefit of the Midland College and the St. 
Louis College, both of which were denomina- 
tional schools.* When the Atchison, Topeka 
and Santa Fe Railroad Company challenged 
this tax, the town officials admitted that the 
colleges were denominational and the court 
without referring to any specific provision of 
the Constitution of Kansas merely said that 
the town had no power to levy a tax for sec- 
tarian purposes. 

The court cases, involving public appropri- 





ations, have been concerned with diversified 
situations serving to clarify the principle of 
separation of church from state education. In 
New York the legislature of 1848 declared 
that orphan asylum societies in Brooklyn should 
participate in the common school fund in pro- 
portion to the number of children between ages 
four and sixteen housed in each, but the court 
held that a Roman Catholic orphanage in 
Brooklyn could not be given its proportionate 
share the of New York 
provided that the capital of the common school 
fund should be held inviolate and the revenue 
thereof be used for support of common schools 
only. An orphanage or a the 
auspices of a church does not come within the 
definition of a “common school.’’'” 


since Constitution 


school under 


A similar question arose in Nevada. In 
1866 the Nevada Orphan Asylum, a Catholic 
institution, sought a legislative appropriation 
of $10,000 by special bill. The Episcopal or- 
phanage had introduced a similar bill at the 
same session. The Episcopal bill was indefi- 
nitely postponed, but the Catholic bill was 
passed after some debate in which its sponsors 
refused to accept an amendment that the ap- 
propriation be conditioned on elimination of 
sectarian instruction. ‘The Senate Committee 
on Ways and Means (revenue) to which these 
bills had been referred reported against their 
passage commenting in part as follows: 

They ask for the sum of twenty thousand dol- 
lars, substantially for the same objects, that is, 
to enable them to train up children in the tenets 
or religious belief of the respective churches, ‘ 
which is for progress of 
the right training of the 
to build up churches. But 


commendable 
these denominations, as 


zeal the 


children is the best way 


if the state contribute twenty thousand dollars 
toward building up and_ strengthening those 
churches, and making provision thus for future 


increase in Episcopal and 
Catholic priests, nuns, and laymen, other denomi- 
nations, such as Methodists, Bap- 
tists, and Unitarians will feel equally entitled to 
similar appropriations; and thus the revenues of 
the state might be absorbed to such an extent as 
to endanger its ability to pay its bonds, interest, 
and other obligations, for which its faith is already 


pastors laymen and 


Presbvtcrians, 


pledged, or which may be necessary for ordinary 
current expenses. 


8 Massachusetts Constitution. Amendment XVIII, adopted in 1855 and superseded by Amendment XLVI in 1917 
* People v. Board of Education, 13 Barb. 400 (N. Y. 1851). 

5 Otkan v. Lamkin, 56 Miss. 758 (1879). 

State v. Hallock, 16 Nev. 373 (1882) 

7 Cook County v. Chicago Industrial School, 18 N. E. 183 (Ill. 1888). 


® Synod of Dakota v. State, 50 N. W. 632 (S. D. 1891). 
® Atchison, Topeka & Santa Fe Railroad Company v 
10 Supra, note 4. 


Atchison, 28 Pac. 1000 (Kans 


1892) 
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Since this was reported by the revenue- 
producing committee the practical point of 
view is understandable. The Episcopal bill was 
postponed indefinitely, and altho the Catholic 
bill was passed, the governor vetoed it. 

In 1867, $5000 was appropriated with the 
condition that the state could send its wards 
to the Nevada Orphan Asylum. Six thousand 
dollars was appropriated in 1869; $5000 again 
in 1871. The 1873 bill was withdrawn at 
the request of its sponsors. In 1877 a bill 
appropriating $5000 was passed in the senate 
but was defeated in the assembly. In this year 
the legislature had before it a resolution pro- 
posing a constitutional amendment prohibiting 
the use of public funds for sectarian pur- 
poses. Two years later the Nevada Orphan 
Asylum bill was laid on the table. 

In 1881 the Nevada legislature appropri- 
ated certain money for the relief of orphan 
asylums (not naming them specifically), and 
the Nevada Orphan Asylum, still under the 
auspices of the Catholic Church, attempted to 
obtain its share of the appropriation. The court, 
however, declared that no part of the fund 
could be given to this particular orphanage 
since to do so would be in contravention of 
the constitutional amendment." 

Two other cases of this period show the 
scope of the constitutional amendments pro- 
hibiting aid to sectarian schools. The Missis- 
sippi Constitution provides that “no religious 
sect or sects shall ever control any part of 
the school or university funds of this state.” ** 
In 1878 the legislature enacted a high-school 
law whereby pupils attending a private insti- 
tution which had certain prescribed facilities 
could collect their pro rata share of the com- 
mon school fund as if they had attended the 
public school of the district. No mention was 
made in this law that nonsectarian private 
schools only wou!d satisfy the requirement. 
The law was held unconstitutional because it 
did not prescribe that such private schools 
should be void of religious training, and if 
the law were applied to all private institu- 
tions, religious schools would be included, con- 
trary to the constitutional provision.1* The 
children involved in this particular controversy 


1 Supra, note 6. 
12 Constitution of Mississippi, Art. VITI, sec. 208. 
18 Supra, note S. 
4 Supra, note 8. 


attended the Lea Female College and 4), 
denomination, if any, of this school was not jy 
evidence. The case indicates that the co». 
stitutional prohibition applies to appropriation 
in potential aid of sectarian schools, as wel] x 
to actual aid. 

A further extension of the principle wa 
laid down in a South Dakota case decided jy 
1891.1* Prior to admission of the state jn 
the Union, a territorial law of 1887 provide 
for payment to schools for training teacher 
In 1889 South Dakota was admitted to th 
Union and its constitution prevented the use of 
public funds for sectarian purposes.’® Pierre 
University, established by the Presbyteriay 
Church, had entered upon a teacher-training 
program under the 1887 statute, but the cour 
held that it could not be paid for this service 
The Constitution rendered inoperative the 
prior laws repugnant thereto, and no payments 
could be made to sectarian schools under an 
law, prior to as well as subsequent to the con. 
stitution. 

Apparently pressure was sufficient in most 
states, together with the state constitutional 
inhibitions, to discourage sectarian interests 
from attempting to obtain direct public aid for 
the support of their schools. No case came 
before the courts challenging such a grant 
(and possibly no outright grants were given) 
after the turn of the twentieth century, with 
one exception which is an unusual situation 
in Illinois. 

For the background of this decision it is 
necessary to go back to an earlier controversy 
In 1888 the Supreme Court of Illinois dis. 
allowed a claim of the Chicago Industrial 
School for Girls against Cook County for 
charges provided by law for the expenses of 
keeping dependent girls committed to the school 
by the court. The claim was for clothing, 
tuition, maintenance, and care furnished these 
dependent girls committed to its charge and 
kept in two Catholic institutions where the 
Industrial School sent girls to stay. However, 
the Chicago Industrial School for Girls at 
that time existed on paper only; it had no 
buildings or grounds, but was a corporation 
formed by members of the two Catholic in 


% Constitution of South Dakota, Art. 6, sec. 3, and Art. 8, sec. 16. 
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stitutions where the girls were kept. In dis- 
allowing the claim the court said: 


A constitutional mandate cannot be circumvented 
by indirect methods. Under our form of govern- 
ment, church and state are not and never can be 
ynited. The former must pursue its 
without aid from the latter.” 


mission 


Thereafter, at some time, the Chicago In- 
dustrial School for Girls acquired a site and 
established an industrial school under the con- 
trol and management of the Catholic Church. 
In this school girls were maintained for a 
charge of $15 a month per girl, which was 
about half the charge in other institutions and 
was below the actual cost of maintenance. 
The deficit was paid by the church. In 1917, 
the use of county funds to reimburse the 
Chicago Industrial School at the rate of $15 a 
month per girl was approved by the court," 
which distinguished this case from the former 
case upon the pragmatic argument that no 
aid was in fact being given to the school, even 
tho it was admittedly sectarian. The court 
said it was the state which benefited by a low- 
cost maintenance of its wards. This reasoning, 
eliminating the constitutional question in a 
practical way, was not followed in subsequent 
decisions. 

With the exception of this unusual case, no 
issues involving direct aid to sectarian schools 
came before any court of record since 1900, 
and the controversial issues revolved around 
indirect aid such as rental of parochial school- 
houses, free textbooks and transportation facil- 
ities for pupils attending parochial schools. 


Use of Church Buildings 


By 1882 the emphasis began to appear in 
the direction of the use of church-owned build- 
ings for public-school purposes. For thirty- 
five years cases arose involving this issue, not 
frequently, but about once in every ten years. 
This type of question arises usually out of in- 
adequate or nonexistent public-school facilities, 
altho the inadequacy may have been caused by 
failure of local authorities to establish facili- 
ties for a public school separate from the sec- 
tarian school because of local religious prefer- 
ences. 

In some instances the arrangement was for 
the lease of a part of the building and the public 
school was operated without connection with 


1% Supra, note 7. 


the sectarian-school classes, except that both 
were held under the same roof. Sometimes the 
classrooms and teachers of the sectarian school 
were engaged and the public and private pupils 
commingled. In such circumstances, the pri- 
vate-school pupils may have been given sec 
tarian instruction apart from the public-school 
pupils and after regular school hours, or 
occasionally the sectarian instruction was in- 
cluded in the regular curriculum, altho in no 
case was a pupil compelled to participate 
against his belief. Under these varying condi- 
tions the courts of eight states decided in three 
cases that the particular procedure was uncon- 
stitutional, and in seven cases that it was 
permissible under the law. Undoubtedly the 
arrangement in each case was the deciding 
factor considered by the court. In several of 
these seven cases upholding the use of sec- 
tarian school buildings, the cases were decided 
on technical procedural points and the deci- 
sions do not actually support the principle of 
the use of church buildings for public-school 
purposes. 

It is necessary to summarize briefly the par- 
ticular arrangement in each of these ten cases 
in order to understand the decision of the 
courts. For example, in Kentucky a contract 
was made between a school district and the 
trustees of a United Presbyterian College 
whereby the school district was to pay main- 
tenance and repair costs of the college build- 
ings while the college agreed to provide high- 
school education to pupils coming from rural 
districts of the county where they had no pub- 
lic high school available. Two public-school 
teachers occupied two rooms in the college 
building and other grades were taught by the 
college teachers. The public-school teachers, 
altho employed by the school trustees of the 
public-school district, were really selected by 
the college president and were under his di- 
rection. The court held that the public-school 
trustees had abdicated in favor of the college 
president. The agreement was considered in- 
valid and the contract ordered cancelled by 
the court which said: 

The Constitution not only forbids the appropria- 
tion for any purpose or in any manner of the 
common school funds to sectarian or denominational 
institutions, but it contemplates that the separa- 
tion between the common schoo! and the sectarian 


Dunn v. Chicago Industrial School, 117 N. E. 735 (Tl. 1917). 
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or denominational school or institution shall be 
so open, notorious, and complete that there can be 
no room for reasonable doubt that the common 
school is absolutely free from the infiuence, con- 
trol, or domination of the sectarian institution or 
school.” 


Ten years later the Kentucky court gave 
the opposite answer to a similar question which 
it distinguished on the ground that the facts 
were different.’® In this later case, rooms in 
a Baptist orphanage were set aside as school- 
rooms, taught by teachers selected and paid by 
the schoolboard. The district then collected 
state aid per capita for all the students in the 
orphanage. The court held that the Baptist 
Church exercised no control or influence over 
the children nor did the home have any voice 
in the management of the school (other than 
the supplying of equipment). There was no 
requirement that any inraate receive Baptist 
religious instruction, and not all of the children 
were Baptists. Therefore, the court felt that 
the gulf was wide between the situation in 
the Baptist school and in the United Presby- 
terian College. 

_ In 1905 an Iowa schoolboard voted to rent 
the second-floor room in the parochial school 


for ten years at $2.50 a year. This was done 
and the public schoolhouse was sold. The school 
directors employed a nun to teach the upper 
room. The nun in charge of the first-floor room 
admittedly gave parochial instruction. As a 
matter of evidence, however, the two floors 


were operated as a unit. Religious atmos- 
phere was the same on both floors and the 
court said: 


Every influence of association and environment, 
and of precept and example, to say nothing of 
authority, were thus contrived to keep those of 
Catholic parentage loyal to their faith and to 
bias in the same direction those of non-Catholic 
parentage. In short, so far as its immediate 
management and control were concerned, the man- 
ner of imparting instruction, both secular and 
religious, and the influence and leadership exer- 
cised over the minds of the pupils, it was as 
thoroughly and completely a religious parochial 
school as it could well have been had it continued 
in name as well as in practice the school of the 
parish under the special charge and supervision 
of the church, its clergy and religious orders. The 
act of the board in thus surrendering its proper 
functions and duties is not to be explained as a 


18 Williams v. Board of Trustees, 191 S. W. 507 (Ky. 1917). 


_— v. Walker, 2 S. W. (2d) 654 (Ky. 1928). 

® Knowlton v. Baumhover, 166 N. W. 202 (Towa 1918). 
®™ Scripture v. Burns, 12 N. W. 760 (Iowa 1882). 
® State v. Boyd, 28 N. E. (2d) 256 (Ind. 1940). 


mere change in the location of the public schog 
or a mere exercise of the discretion which the |ay ¥ 
gives to the board to rent a 
circumstances render it necessary. ‘ 
tical elimination of the public school as such ang 
a transfer of its name aad its revenues to the 
upper department of the pavochial school.” 


schoolroon 
It was a p, 


This arrangeraent was declared to be unco; 
stitutional. The case settled a question which 
had been unsettled in Lowa for thirty-six years } 
In 1882 directors of a oublic school had rente) 
a Catholic school because by so doing the child. 
ren of the district could enjoy ten months of § 
schooling; whereas the district fsnds per. 
mitted the operation of a school for six months 
only. With use of the parochial schoolhouse 
the church paid the expenses of the additional 
four months, and during those four months 
sectarian education was included in the cur. 
riculum. However, during the six months’ 
session the school directors were in actual 
command of the school. After suit was initiated 
the school directors instructed the teachers to 
omit the Catholic catechism from the curric- 
ulum, in accordance with the request of cer- 
tain parents. This issue was, therefore, not 
before the court, and as to the use of the paro- 
chial building the court said such a matter was 
within the discretion of the school directors.” 
By law they had been given authority to rent 
a building if no facilities owned by the school 
district were available. Rental of a church 
school for public-school purposes, when neces- 
sity arises, was said not to be unconstitutional. 
This case, however, did not decide that com 
bining the public and parochial school was 
constitutional. The decision must be inter- 
preted in the narrow scope of its setting. 
During the depression of the 1930's paro- 
chial schools of a certain Indiana parish were 
unable to open and the priests notified the 
schoolboard that 800 pupils would be sent to 
the public schools. The schoolboard did not 
have facilities to house these additional pv- 
pils nor sufficient number of teachers. It, there- 
fore, contracted with the parish for the use of 
the parochial-school buildings and their teach- 
ers. When the taxpayers of the town chal- 
lenged the action of the schoolboard, alleging 
an unconstitutional diversion of public funds, 
the court upheld the agreement.?? The teach- 
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;. altho members of a religious order, were 


licensed to teach in the public schools. They 
wore the dress indicative of their religious 
o-de, but no law of Indiana prohibits public- 
school teachers from wearing religious dress. 
Altho holy pictures remained on the walls of 
the schoolroom no sectarian instruction was 
permitted, and the court said that such pic- 
tures do not constitute sectarian instruction. 
The same course of study was followed and 
the schools were supervised by the city super- 
intendent and supervisors. Since the school 
maintained in the parechial building was 
under the public control, it was considered 
by the court as a legally operated public 
school. 

In another case, a Nebraska schoolboard 
that maintained no public school sent all pupils 
to the Catholic school where they were taught 
by nuns and received religious instruction. 
Under these circumstances the state superin- 
tendent refused to allot to the district its share 
of state-aid funds and the court upheld the 
superintendent.”° 

Several other cases in this category uphold 
the use of church-owned buildings for public- 
school purposes, but under such circumstances 
as never to imply that sectarian instruction 
at public expense is countenanced. ‘The specific 
circumstances in each case is the deciding fac- 
tor. For example, when an Illinois town voted 
down a bond issue to erect a schoolhouse, the 
schoolboard rented the basement of the Catholic 
Church. For ten years the public school was 
conducted there before a taxpayer objected. 
The court said that no importance could be 
attached to the rental : 

If the district where the school was maintained 
had no schoolhouse, and it became necessary for 
the board of education to procure a building to 
be used for school purposes, they had the right to 
rent of any person who had property suitable for 
school purposes; and whether the owner of the 
property was a Methodist, a Presbyterian, a Roman 
Catholic, or any other denomination, was a matter 
of no moment, nor was it material that the build- 
ing selected had been used as a church.” 


It was claimed that the board engaged only 
Catholics as teachers, but apparently no nuns, 
and since religious belief is not a qualification 
of a public-school teacher, the board may em- 


“State v. Taylor, 240 N. W. 573 (Nebr. 1932) 

™* Millard v. Board of Education. 10 N. E. 669 (Til 
® Dorner v. School District, 118 N. W. 353 (Wis 
* New Haven v. Town of Torrington, 43 A 


1908) 


1887). 


(2d) 455 (Conn 


ploy whomever it wishes. The pleadings al- 
leged that the children and 
required to attend mass and to say the Angelus. 
Since the pleadings did not say who made 
these requirements and no claim was made that 
any child was required against his wishes to 
attend religious instruction in the school, the 
court thought there was no ground for relief 
on this allegation. 

Similarly a Wisconsin court indirectly up- 
held the use of a Catholic schoolhouse when 
the taxpayers attempted to collect from school 
directors reimbursement of moneys they had 
paid to the parish for the use of the school- 
house, after twenty years of acquiescence on 


te ache s were 


the part of the townspeople.*® The suit was 
for the collection of this money and the court 
held that after twenty years of acquiescence by 
the voters the schoolboard members could not 
be held liable individually. 
said incidentally that the board had power 
to rent any building rather than to build a 
schoolhouse. The case does not present the con- 


The court also 


stitutional issue since that question was not 
appealed, altho evidence which came out in 
the trial court showed that the teachers were 
nuns and the children were given sectarian 
instruction, but that all the children of the 
district were Catholic. 

In a very recent case the Connecticut court 
said that the fact that all the children were 
Catholic had no bearing on the question. How- 
ever, there the situation was held to be valid 
since ‘it met the two conditions the court set 
up as standards? (a) the school was under the 
exclusive control of the state thru its agent, 
the local schoolboard, and (b) it was free 
from sectarian instruction.**® ‘The 
arose in this way. New Haven attempted to 
collect from the town of 
expenses of educating children committed by 
the juvenile court of Torrington to a county 
home from which they were placed in a 
Catholic orphanage in New Haven. This 
orphanage school was in the building where 
nuns and priests had living quarters and where 
religious exercises were held outside of school 
hours. Some of the teachers were nuns and 
others were not; all were certificated and em- 
ployed by the New Haven board of educa- 


situation 


Torrington the 


1945). 
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tion. The same course of study was followed 
as in the other grammar schools of New Haven, 
and the orphanage was supervised by the public- 
school supervisors. No distinction between te 
orphanage and other schools was made by 
the board of education. The court in its 
majority opinion, therefore, held that it was 
under public control and that the city was en- 
titled to collect the expenses of the children 
committed to it from the other town. One 
judge dissented on the ground that the school 
was not free from sectarian instruction. He 
said there was admittedly a sectarian atmos- 
phere, and it could prove as potent an influence 
as a regularly prescribed course of instruction 
in formulated precepts. 

One other case remains in this series and 
it too presents an unusual set of facts. A 
philanthropic citizen in Tennessee had built a 
building to be used for school purposes and 
for the exercise of all orthodox religions. A 
local quarrel arose over using the building for 
elections, resulting in hard feelings in the 
neighborhood. The court issue was over the 
proper parties to have control of the building, 
and the court noted that it was against law 
and policy to invest public funds in property 


in which any religious denomination had any 
interests or rights.27 Here, however, all de- 
nominations were to use the building and the 
public school had no connection with any reli- 
gious services. The property was under the con- 
trol of the trustees of the trust. The court 
settled this issue of c&htrol of the preperty 


and said that the fact that ethe school apd 
religious exercises were eldin the same 
building did not violate any provision of the 
constitution. 


Free Textbooks 


In 1922 an attempt was made in New York 
to distribute free textbooks to pupils in paro- 
chial schools as well as to those in public 
schools, since the law so providing for free 
textbooks made no distinction and merely 
provided in general for “schools.” The court 
did not sanction the use of free textbooks by 
parochial-school pupils. Considering all the 
provisions of the Education Law, “schools of 
the school district” could mean only the public 


™ Swadiey v. Haynes, 41 S. W. 1066 (Tenn. 1897). 
Smith v. Donahue, 195 N. Y. S. 715 (N. Y. 1922). 


schools of the district under the control ¢ 
the board of education. It was urged that piy. 
ing the use of the textbooks to parochial. 
school pupils was a benefit to pupils but no 
aid to the sectarian school. This argument ¢ly. 
court refused with the following words: 

The school is not the building and its equip. 
ment; it is the organization, the union of al! the 
elements in the organization, to furnish educatio, 
in some branch of learning—the arts or sciences 
or literature. It is the institution and the teachers 
and scholars together that make it up. The pupil 
are part of the school. . . . It seems to us to be 
giving a strained and unusual meaning to word 
if we hold that the books and the ordinary schoo! 
supplies, when furnished for the use of pupils, ix 
a furnishing to the pupils, and not a furnishing jp 
aid or maintenance of a school of learning. |; 
seems very plain that such a furnishing is at leas 
indirectly in aid of the institution and that if no 
in actual violation of the words, it is in violation 
of the true intent and meaning, of the constitution 
and in consequence equally unconstitutional.” 


However, in 1929 the Louisiana court took 
the opposite point of view and developed what 
has since been called the ‘child benefit’”’ theory. 
The Louisiana statute provided for free text- 
books for the school children of the state. 
Literally, therefore, it was not restricted to 
distribution among public-school children. The 
statute was challenged as unconstitutional, but 
upheld by the court, and the distribution to 
parochial-school pupils was sanctioned. The 
court appears to have based its decision on 
several factors: (a) the lawydid not provide 
for the purchase of books for dectarian schools: 

Ab) by providin® for free Books for the chil 
dren of the state the law was obviously enacted 
for the benefit of the children and the “resul: 
ing benefit of the state”; (c) the schools are 
not the beneficiaries of the statute; (d) the 
books furnished by the state are not sectarian 
books; (e) “none is to be expected, adapted to 
religious instruction.”*® Another case decided 
the same day by the Louisiana court without 
opinion *° was taken to the United States 
Supreme Court where it was affirmed.®! The 
Supreme Court approved the theory of the 
Louisiana court, Justice Hughes saying: 

Viewing the statute as having the effect thus 


attributed to it, we cannot doubt that the taxing 
power of the state is exerted for a public purpose. 


® Bordon v. Louisiana State Board of Education, 123 So. 655 (La, 1929). 
*% Cochran v. Louisiana State Board of Education, 123 So. 664 (La. 1929). 


™ 281 U. S. 370 (1930). 
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The legislation does not segregate private schools, 
or their pupils, as its beneficiaries or attempt to 
interfere with any matters of exclusively private 
concern. Its interest is education, broadly; its 
method, comprehensive. Individual interests are 
aided only as the common interest is safeguarded 


So far only Mississippi has followed in the 
footsteps of Louisiana. The law of Mississippi 
provided for free textbooks to be loaned to the 
pupils in all qualified elementary schools lo- 
cated in the state. Taxpayers brought suit to 
prevent the state textbook board from provid- 
ing textbooks to pupils in private and sectarian 
schools under this law, but the court denied 
their arguments with the following statements 
which support the “child benefit” theory: 

The religion to which children of school age 
adhere is not subject to control by the state; but 
the children themselves are subject to its control. 
If the pupil may fulfil its duty to the state by at- 
tending a parochial school it is difficult to see 
why the state may not fulfil its duty to the pupil 
by encouraging it “by-all suitable means.” The state 
is under a duty to ignore the child’s creed, but not 
its need. It cannot control what one child may 
think, but it can and must do all it can to teach 
the child how to think, The state which allows 
the pupil to subscribe to any religious creed should 
not, because of his exercise of this right, proscribe 
him from benefits common to all. ... The narrow 
construction contended for by complainants would 
compel the pupil to surrender use of his books 
when and because he elected to transfer from a 
public school to a qualified parochial school. Such 
would constitute a denial of equal privileges on 
sectarian grounds... .” 


Several other states have legislation per- 
mitting the distribution of textbooks to paro- 
chial-school pupils.** None of these has been 
before the courts; however, the Indiana at- 
torney general gave an opinion in 1941 that 
the Indiana law, altho general enough to 
seem to include parochial-school pupils, does 
not apply to them.** 


Transportation at Public Expense 


Altho there has been more widespread trans- 
portation of parochial-school pupils at public 
expense than distribution of free textbooks to 


pupils, the “child benefit” 
theory has not been accepted by the majority 
of the courts in the transportation issue. Only 
Maryland and New Jersey courts have ap- 
proved transportation of parochial-school pu- 
pils, whereas courts in six states have disap- 
proved the practice. Parochial pupils are trans- 
ported at public expense in several other 
states where the issue has not been passed upon 
by the courts as yet.** New York amended its 
constitution in 1938 to permit transportation 
of parochial-school pupils after its court had 
declared such transportation unconstitutional. 

The problem of transportation of parochial- 
school pupils is a currently live issue. Great 
emphasis upon consolidation of rural schools in 
the past thirty years has made necessary the 
transportation of pupils to avoid traffic hazards 
on the highways, and indeed to make con 


parochial-school 


solidated schools possible. Some parents wish 
to send their children to a parochial school, 
after the local rural school is closed, and wish 
their children to have the benefit of transporta- 
tion aid to some sectarian school. The first 
case of this sort came up in Wisconsin when 
two out of about thirty pupils who were trans 
ported attended the public school in the ad 
joining district, while the others attended the 
parochial school.** The court declared the 
transportation contract void, and the fact that 
two of the group did attend a public school 
did not save the contract from its illegality 
since the contract was indivisible. The school 
district in closing its school had power to 
contract for transportation to public schools 
only in lieu of maintaining its own local 
public school. Contracting for the transporta- 
tion of private-school pupils was an ultra vires 
act on the part of the schoolboard (that is, 
beyond the powers conferred by statute) and 
the contract was invalid. 

Approximately ten years later in South Da- 
kota a different question arose when a school 
was consolidated. As with most such statutes, 
the permissive legislation allowed the district 
to transport the pupils to an adjoining dis- 


% Chance v. Mississippi State Textbook Rating and Purchasing Board, 200 So. 706 (Miss. 1941). 
Eg. New Mexico Statutes, 1941, Annotated, Vol. 4, Ch. 55, secs. 1703, 1711. 


™ Opinions of the Attorney General, Indiana, 1941. p. 284 
Kentucky Revised Statutes 158: 110; Massachusetts Laws, Ch. 40, sec. 5(2) 


SE... California Education Code, sec. 16257; 


as amended in 1937; Michigan Statutes 15.457; Revised Laws of New Hampshire, 1942. Vol. I, Ch. 135, sec. 9 


New Jersey 


Statutes 18: 14-8 as amended in 1941; New York Education Law, secs. 206(18), 275(22), 310(25). and 503; Oregon Statutes 
1943, 111-874. Illinois and Indiana permit public-school buses to pick up parochial-school pupils if they live along the public- 
school route: Smith-Hurd Illinois Annotated Statutes, Ch. 122, sec. 128a; Burn’s Indiana Statutes Annotated, 1933, Vol. 6, 


Title 28, sec. 2805. 
State v. Milquet, 192 N. W. 392 (Wis. 1923) 
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trict or to pay for their lodging and board. 
One parent sent his children to a parochial 
boarding school and attempted to collect from 
the district the cost of their tuition, board, and 
lodging. The court held that the responsi- 
bility of making provision for the schooling of 
the pupils is not discharged by paying or be- 
coming liable to pay a sum of money in lieu 
thereof to the parents of the pupils, per- 
mitting them to send their children wherever 
they wished. Nor could the district pay the 
parochial school since it is not a part of the 
public-school system of the state.*7 

Delaware at about this time passed a law 
appropriating $5000 for the maintenance of 
transportation facilities of pupils attending 
any sectarian school outside of Wilmington. 
The state board of education refused to appro- 
priate the money and a parent whose children 
attended a school coming under the law sought 
court action to compel the state board to act. 
The court, however, upheld the state board 
and declared the law unconstitutional. 

We are of the opinion that to furnish free 
transportation to pupils attending sectarian schools, 


is to aid the schools. It helps build up, strengthen 
and make successful the schools as organizations.” 


In May 1938 two cases were decided on 
this question of transportation of parochial- 
school pupils. One in Maryland upheld the 
procedure as legal; four days later the New 
York court in a 4-3 decision declared it un- 
constitutional. The dissenting opinion in the 
New York case followed the reasoning of the 
Louisiana courts in the textbook issue. The 
majority opinion in the Maryland case upheld 
transporting parochial-school children on the 
theory that it is an exercise of the police 
power of the state. 

School attendance is compulsory and attendance 
at private or parochial schools is a compliance with 
the law. It is in furtherance of a public function 


in seeing that all children attend some school and 
in doing so have protection from traffic hazards.” 


This case is the only transportation case where 
this theory was approved. 


* Hlebanja v. Brown, 236 N. W. 296 (S. D. 1931). 
* State v. Brown, 172 Atl. 835 (Del. 1934). 


New York, in the majority opinion, declare 
the transportation for sectarian schools py 
constitutional “since the purpose of transport 
tion is to promote interest of private schoo] o, 
religious or sectarian institution that cont; 
it,” and any contribution directly or indirect), 
made in aid of maintenance and support of an, 
private or sectarian school out of public fund 
would be a violation of the concept of complete 
separation of church and state in civil affair 
and of the spirit and mandate of the constity 
tion.*° Subsequently the Constitution of the 
state of New York was amended by allowing 
transportation of private-school pupils as an 
exception to the general prohibition agains 
use of public funds for sectarian purposes.‘ 
Other states followed the New York decision 
rather than the Maryland theory, and trans. 
portation for parochial-school pupils was 
declared unconstitutional in Oklahoma in 
1941,* in Kentucky in 1942, and in Wash- 
ington in 1943.4* The Kentucky court criti- 
cized the “child benefit” theory of Louisiana 
as being “contrary to the great weight of 
authority” and “lacking in persuasive reason 
ing and logic.” The Washington court held 
that neither the “child benefit” theory nor 
the police power of the state could contravene 
the constitutional provisions. 

An unusual situation and argument came out 
in Oklahoma. In 1912 the St. Joseph’s Paro- 
chial School filed proceedings against the 
Oklahoma Railway Company to enforce an 
order of the Oklahoma Corporation Commis 
sion requiring the railway company to issue 
tickets to children attending the parochial 
schools at the rate of 214 cents a fare in lots 
of twenty or more. The order of the commis- 
sion was the result of a provision in the fran- 
chise of the railway company, requiring it to 
carry school children under age fifteen for not 
more than half fare. The court said the object 
was to facilitate the education of children and 
the franchise did not contemplate a discrimina- 
tion between public- and private-school chil- 


4 


® Board of Education v. Wheat, 199 Atl. 628 (Md. 1938), followed with approval in Adams v. County Commissicners 


26 A. (2d) 377 (Md. 1942). 


# Judd v. Board of Education, 15 N. E. (2d) 576 (N. Y. 1938). 
“ New York Constitution, Art. XI, sec. 4, as amended in 1938. 


#2 Gurney v. Ferguson, 122 P. (2d) 1002 (Okla..1941). 


3 Sherrard v. Jefferson County Board of Education, 171 S. W. (2d) 963 (Ky. 1942). 
“ Mitchell v. Consolidated School District, 135 P. (2d) 79 (Wash. 1943). 
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dren since the compulsory attendance law 
permitted attendance at private schools.** The 
constitutional objection could not be enter- 
tained because no public money was involved, 
and in granting the franchise no distinction 
was made. Since the terms of the franchise had 
to be interpreted literally and the court could 
not read into the franchise a distinction not 
there expressed, the company was required to 
furnish transportation to parochial-school pu- 
pils at the reduced rate. 

This case did not set a precedent for state 
transportation aid to private-school pupils, and 
when that question came up in 1941 the right 
to grant such aid was denied.*® In 1939 the 
Oklahoma legislature provided for transporta- 
tion of private-school pupils at public expense, 
but the act was declared unconstitutional in the 
1941 case. The court gave two arguments: (a) 
Transportation of public-school pupils is an aid 
to public education—else the expenditures of 
public-school money for equipment and opera- 
tion would not be justified. Therefore, trans- 
portation of pupils aids the schools they attend 
and transportation of private-school pupils 
aids the private schools in contravention of the 
constitutional inhibition. (b) Under the prin- 
ciple of separation of church and state it is 
necessary for churches to stay free of state 
control. If the legislature may directly or in- 
directly aid sectarian schools “it would be a 
short step forward at another session to in- 
crease such aid, and only another short step 
to some regulation and at least partial control 
of such schools by successive legislative enact- 
ments.” 

The Oklahoma case, as well as others re- 
cently decided, relied on the New York case of 
Judd vy. Buard of Education, in which the 
whole problem of transportation for private- 
school pupils was discussed at length. 

In the meantime, Maryland extended the 
scope of its approval of transportation of paro- 
chial-school pupils in a 1942 decision which 
upheld the payment of public funds to paro- 
chial schools for the transportation of their 
pupils in their own buses.*7 The court said 
that since the previous Maryland decision had 


f declared transportation aid constitutional there 


“Oklahoma Railway v. St. Joseph’s Parochial School, 127 Pac. 


“ Supra, note 42. 
“ Adams vy. County Commissioners, 26 A. (2d) 377 (Md 
“Everson v. Board of Education, 44 A. (2d) 333 (N. J 


was nothing unconstitutional in the similar 


situation where aid was given for private 


school facilities. 

‘his decision supports the contention of 
the dissenting judges in New Jersey ** who 
disapproved the “child benefit’ theory in these 


words: 


We quickly perceive that it applies not 


merely to transportation costs but to the potential 


costs of the many and varied items entering into 
modern education. There is no logical stopping point. 
Related items, already in the public school system, 
in addition to the vast field having to do with the 
actual imparting of knowledge, are the installation 
and maintenance of cafeterias, the preservation and 
prometion of the health of pupils, the employment 
of medical inspectors and nurses, the keeping of 
records of development and growth, and the super- 
vision of athletic 
I am unable to distinguish between the logic of 
using public funds for one as against another of 
the several parts of the 
public schools, . . 


process is, 


activities and bodily exercise. 


system pursued by the 


. Every step in the educational 


presumably, for the benefit of the 


child. . . . Consequently, if the argument is sound, 
it is within the discretion of the legislature, free of 
constitutional restraint, to provide for practically 
the entire cost of education in private and parochial 
as well as in public schools, 


The majority of the New Jersey court, 
however, did not accept this reasoning. The 
decision upheld the use of public funds for 
transportation of parochial-school pupils, not 
on the “child benefit” theory, but upon an 
interpretation of the constitutional limitations 
placed upon the state school fund. The situa- 
tion arose under these circumstances. New 
Jersey amended its transportation law in 1941 
to permit transportation to any school except 
one operated for profit, provided new routes 
were not established for the purpose. Ewing 
Township schoolboard passed a resolution ap- 
propriating money to pay parents the trans- 
portation costs they had expended in sending 
their children to school by common carrier. The 
appropriation was a total amount computed 
on the basis of the number of days attended. 
No distinction was made between public- and 
private-school attendance. In 1944, the lower 
court in New Jersey set aside the schoolboard 
resolution and held the 1941 transportation 
amendment unconstitutional. When the case 


1087 (Okla. 1912) 


1942) 


1945). 
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went before the higher court on appeal it was 
reversed and the basis for the decision was the 
distinction between the state school fund which 
is limited to public-school purposes only by 
constitutional provision and local or other 
state school moneys which are not so limited. 

It was pointed out in the preceding section 
of this bulletin that New Jersey is one of 
the few states where there is no specific con- 
stitutional provision against use of public 
funds for sectarian purposes. The majority 
opinion with practically no discussion of the 
point held that neither the language, meaning, 
intent, nor effect of the constitution was vio- 
lated by the statute permitting transportation 
aid to parochial-school pupils. 

The New Jersey Constitution provides that 
the state school fund shall be used only for 
public-school purposes, and the majority of 
the court reasoned that there was no restric- 
tion on other school moneys, even state money 
from other sources, as revenue from the state 
school tax or the local school tax, or from 
the railroad taxes dedicated to schools. 


These were all statutory provisions and were 
subject to alteration, modification, and repeal by 
subsequent legislation untrammeled by the con- 
stitutional inhibition applicable to the fund for the 
support of free schools. . . . Let it be noted here 
that all funds included in the phrase “state school 
moneys” are not within the constitutional inhibi- 
tion. ... 


The dissenting opinion differed, pointing out 
that since the school moneys from all sources 
are commingled and the state school funds 
apportioned to a township are not segregated, 
the constitutional inhibition was violated by 
the use of any school money, regardless of its 
source. 


Summary 


Aid to sectarian schools has been discussed 
under the headings of tax levies and appropria- 
tions or direct aid, and indirect aid, such as 
use of church-owned buildings for public-school 
purposes, free textbooks and transportation for 
parochial-school pupils at public expense. The 
constitutional provisions separating church and 
state prevent direct aid to sectarian schools. 
Indirect aid is prevented usually except when 
the relationship is so distant that the court 
can say there is actually no aid provided. 


 Hysong v. School District, 30 Atl. 482 (Pa. 1894). 


Textbooks and transportation facilities hay, 
been given to parochial-school pupils under , 
“child benefit” theory, but this theory ha 
been disapproved by the majority of court 
New Jersey is the only state which has 4 

tinguished between state and local funds. 


B. Sectarianism in the Public Schools 


Sectarianism in the public schools include 
any influence which indoctrinates pupils with 
the tenets of a particular religion. Employ. 
ment of public-school teachers wearing distin 
tive religious dress might be a sectarian j; 
fluence. Pupils may be exposed to religiou 
exercises in the school building during schoo! 
hours and under the control of the publi 
school authorities. During school hours pupil; 
may be excused for attendance at chur 
schools conducted off the school premises an 
not connected with school control. 

Sectarianism in the public schools also in. 
cludes use of public-school buildings by rel 
gious groups when the schools are not 
session. 


Employment of Teachers 


In many of the cases where the schoolboard 


‘rented a part or all of the parochial-schoo | 


building, the question of employment of teach- 
ers wearing religious dress was involved 2 
part of the issue of sectarian instruction. 

Three other states have passed upon the 
issue of the employment of nuns in the public 
schools. The constitutional provision which 
prohibits religious belief as a qualification for 
public office has no bearing upon the decision 
since these teachers are not excluded from the 
public schools merely because they are Catholic 
The question then becomes whether the reli: 
gious dress is a sectarian influence such as ‘: 
prohibited in the public schools. The Pennsy!- 
vania court held that wearing of religious dres 
was not a sectarian influence but merely “a 
announcement of a fact—that the wearer hold: 
a particular religious belief.” ** 

This case decided in 1894 must have beer 
the cause of the enactment in 1895 of a law 
forbidding Pennsylvania public-school teach 
ers from wearing any “dress, mark, emblem 
or insignia indicating the fact that such teache! 
is a member or adherent of any religious ord¢' 
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sect, or denomination.” °° In fact the court had 
pointed the way by mentioning the power of 
the legislature to require, if it so desired, public- 
school teachers to wear a uniform as is required 
of policemen, railroad trainmen, and nurses. 
The constitutionality of the law was chal- 
lenged, but upheld by the court since it does 
not disqualify a person for employmenc as a 
teacher because of his religious belief, but 
merely regulates certain acts of the teachers 
during performance of duty.” 

Similarly a New York court in 1902 held 
that the wearing of religious garb was not sec- 
tarian instruction ;°*? but when in 1903 the 
state superintendent issued an order forbidding 
the wearing of any distinctively religious dress 
because it was at least a sectarian influence, 
the point of view of the state superintendent 
was upheld by the court in 1906.°° In that 
case the New York court quoted with approval 
the dissenting opinion of Judge Williams in 
the Pennsylvania case that such teachers “come 
into the schools, not as common school teach- 
ers or as civilians, but as the representatives of 
a particular order in a particular church, whose 
lives have been dedicated to religious work 
under the direction of that church.” 

The same question arose again in 1936 in 
North Dakota. Four nuns had been employed 
to teach in the public schools. Altho they wore 
the garments of their religious order they did 
not wear rosaries or any other religious in- 
signia. The court gave the same answer as in 
the much earlier Pennsylvania and New York 
cases, saying: 

We are all agreed that the wearing of the reli- 
gious habit described in the evidence here does not 
convert the school into a sectarian school, or create 
sectarian control within the purview of the con- 
stitution. Such habit, it is true, proclaimed that 
the wearers were members of a certain denomina- 
tional organization but so would the wearing of 
the emblem of the Christian Endeavor Society or 
the Epworth League. The laws of the state do not 
prescribe the fashion of dress of the teachers in our 


schools. Whether it is wise or unwise to regulate 
the style of dress to be worn by teachers in our 


© Purdon’s Pennsylvania Statutes Annotated, Title 24, se 
"\ Commonwealth v. Herr, 78 Atl. 68 (Pa. 1910) 


Sargent v. Board of Education, 76 S. Ct. App. Div. 588 (N. Y 


® O'Connor v. Hendrick, 77 N. E. 612 (N. Y. 1906). 
™ Gerhardt v. Heid, 267 N. W. 127 (N. D. 1936). 


® Arizona Code Annotated, 1939, sec. 54:1006; Nebraska Compiled Statutes, 1941, Vol. 4, Ch. 79, sec 


Statutes, 1943, secs. 111-2106, 2109. 
™ Barnes v. Falmouth, 6 Mass. 401 (1810) 


public schools or to inhibit the wearing of dress 
or insignia indicating religious belief is not a 
matter for the courts to determine. The limit of 
our inquiry is to determine whether what has 
been done infringes and violates the provisions of 
the constitution.™ 


Arizona, Nebraska, and Oregon, also by stat- 
ute,°® forbid teachers to wear religious garb, 
but these statutes have not come before the 
courts. 

This attitude concerning the employment 
of teachers of a particular religious faith is 
quite different from the attitude in the early 
days of the country when teachers were chosen 
by religious sects and a town could not be 
compelled to support a teacher of a different 
religious belief. As noted in the previous sec- 
tion of the bulletin, several of the New Eng- 
land states still carry in their constitutions 
certain provisions which seem to be obsolete. 
At least two or three still provide that no tax- 
payer will be compelled to support a teacher 
of a faith different from his own. In these 
days no attempt is made to enforce that provi- 
sion, and so far as is known from the reported 
court cases, only once has any court 
sidered the question. That case now has merely 
historic value. The Massachusetts Constitu- 
tion, until 1833, provided for the choice of a 
teacher with stated qualifications, including 
Protestantism and membership in some incor- 
porated religious society. The teachers were to 
be elected by the society to which they belonged. 
The case referred to came up because a teacher 
was appointed from an unincorporated religious 
society—the Universalists—and so was not 
entitled to any part of the funds raised by 
the town for educational purposes.” 


con- 


Religious Exercises as Part of the 
Public-School Program 


In the previous section of this bulletin it 
was pointed out that ten state constitutions 
prohibit sectarian instruction or influence in the 
public schools. A number of states, including 
five of these ten, have enacted legislation to 


1129 


1902). 


1404; Oregon 
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the same effect.°7 Several states have been 
more explicit, forbidding teachers to conduct 
religious exercises in the public school,®* while 
some forbid the use of books, papers, tracts, 
and documents calculated to favor any particu- 
lar religious sect.°* The latter type of legisla- 
tion, especially, raises the question of the use 
of the Bible in the schools, and whether the 
Bible is or is not a sectarian book. 

Not all legislation, however, is prohibitory. 
Several states prescribe the reading of the 
Bible ;°° and others permit its use,*' while re- 
peating the Lord’s Prayer is permitted in sev- 
eral states,°? and the teaching of the Ten 
Commandments in others.** 

The courts have thruout the years been con- 
fronted by situations in which the charge has 
been made that reading the Bible, repeating 
the Lord’s Prayer, and similar activities in the 
schools constituted a sectarian or religious 
exercise which is unconstitutional in that it 
violates the general prohibition against sec- 
tarian instruction or influence in the public 


™ Arizona Code Annotated, 1939, Ch. 54, sec. 1006; California Education Code, sec. 8271-73; 
Vol. 2, Title 32, sec. 2204; General Statutes of Kansas, 1935, Ch. 72, secs. 1722, 


schools. The courts have not always agree) 
with each other in their decisions. 


Bible-Reading in the Public Schools 


The majority of courts have upheld ¢h, 
validity of Bible-reading in the public schoo 
Some courts have said that the Bible is no: 
sectarian book.** Therefore, the courts wi! 
not exclude the Bible but will deny its use fo; 
the purpose of imparting sectarian instruction 
If the facts of a particular case prove that the 
use has’ been abused, then under those circum. 
stances, the court will decide that the conp- 
stitution has been violated. However, the bool 
itself is not considered sectarian and its use 
need not be sectarian instruction. “Its con- 
tents are largely historical and moral.” ' 

The purpose behind Bible-reading in most 
schools seems to be to teach morality rather 
than to teach religion. In order to prevent 
its us€ as a sectarian instrument, most stat- 
utes requiring or permitting Bible-reading 
state that the teacher may not comment on 


Idaho Code Annotated 
1819; Kentucky Revised Statutes, 194 


XIII, sec. 158.190; Revised Statutes of Maine, 1944, Vol. I, Ch. 37, sec. 127; Mississippi Code, 1942, Title 24, se 


Revised Codes of Montana, 1935, Vol. 2, sec. 1055; Nevada Compiled Laws, 1929, Vol. 3, sec. 5754; New Jersey S 
Annotated, 1940, Title 18, sec. 14-78; New Mexico Statutes, 1941, Annotated, Vol. 4, Ch. 55, sec. 1102; Oklahoma Statute 


Annotated, Title 70, sec. 495; Code of Laws of South Carolina, 1942, Vol. 3, Title 31, Ch. 122, sec. 5273; 
of 1939, Vol. 1, Title 15, sec. 3103; Utah Code Annotated, 1943, Vol. 4, Title 75, sec. 75-1-4; Wisconsin Statutes, 


VI, sec. 14.57(2). 


Washington might be added to this list since its law states that the schools must be free from sectarian influence 


; South Dakota Code 
1943. Title 


Re 


ington’s Revised Statutes of Washington, Annotated, 1932, Vol. 6, Title 28, sec. 4693. 
Arkansas passed a law in 1875 (Acts of 1875, p. 54, sec. 83) forbidding sectar in instruction in the public schools. This 
was repealed in 1930 and substituted for it was an initiated bill permitting Bible-reading. (Digest of the Statutes of Arkan 


1937, Vol. I, sec. 3614) 


%8 Arizona Code, 1939, Ch. 54, sec. 1006; Revised Code of Delaware 1935, Ch. 71, sec. 2758; New Jersey Statutes, 


sec. 14-78. 


Title 18 


% Arizona Code Annotated, 1939, Ch. 54, sec. 1006; California Education Code, sec. 8273; Code of Georgia Annotated 


Title 32, sec. 703; Idaho Code Annotated, 1932, Vol. 2, Title 32, sec. 2204; Burn’s Indiana Statutes Annotated, 
Title 28, sec. 601; Kentucky Revised Statutes, 1942, Title XIII, sec. 158.190; Annotated Code of Maryland, 
Art. 77, secs. 126, 183; Annotated Laws of Massachusetts, 1932, Vol. 11, Title XII, Ch. 71, sec. 31 i 
1935, Vol. 2, sec. 1055; Nevada Compiled Laws, 1929, Vol. 3, sec. 5754; Revised Laws of New Hampshire, 
sec. 26; New Mexico Statutes, 1941, Annotated, Vol. 4, Ch. 55, sec. 1102; North Dakota Revised Code of 1943, Title 15, % 
2507; Code of Laws of South Carolina, 1942, Vol. 3, Title 31, Ch. 122, sec. 5273; Wisconsin Statutes, 1943, Title VI 


14.57(2). 


© Code of Alabama, 1940, Title 52, sec. 542; Digest of the Statutes of Arkansas, 1937, Vol. I, sec. 3614; Revised Code o! 
Delaware, 1935, Ch. 71, sec. 2758; Florida Statutes Annotated, 1943, Title XV, sec. 231.09; Code of Georgia Annotated, 


1933. Vol. 6 
1939, Vol. 2 
; Revised Codes of Montan 
1942, Ch. 135 


sec 


Title 


32, sec. 705; Idaho Code Annotated, 1932, Vol. 2, Title 32, sec. 220S et seq.; Kentucky Revised Statutes, 1944, Title XIII, se 


158 170, 158.990; Revised Statutes of Maine, 1944, Vol. I, Ch. 37, sec. 127; Annotated Laws of Massachusetts, 


1932, Vol. 2 


Title XII, Ch. 71, sec. 31; New Jersey Statutes Annotated, 1940, Title 18, sec. 14-77; Purdon’s Pennsylvania Statutes Annotated 
Title 24, sec. 1555; William’s Tennessee Code Annotated, 1934, Vol. 2, Title 7, sec. 2343(4). 
should be included in this list since its law requires instruction in the Ten Commandments. Mississippi Code 


Mississippi 
1942, Title 24, sec, 6672. 


® E.g., Burn’s Indiana Statutes Annotated, 1933, Vol. 6, Title 28, sec. 5101; Iowa Code, 1939, Title XII, sec. 4258 Ger 


eral Statutes of Kansas, 1935, Ch. 72, secs. 1722, 1819; North 


Statutes Annotated, Title 70, sec. 495. 


South Dakota also permitted Bible-reading until in 1929 the court held it to be unconstitutional and the section was 
in 1931 to delete this provision. South Dakota Code of 1939, Vol. 1, Title 15, sec. 3103. 
“ Revised Code of Delaware, 1935, Ch. 71, sec. 2758; Revised Statutes of Maine, 1944, Vol. I, Ch. 37, sec. 


Jersey Statutes Annotated, 1940, Title 18, sec. 14:78. 


Code of 1943, Title JS, sec. 3812; Oklahoma 


revised 


127 New 


requires that the Ten Commandments be taught. Mississippi Code, 1942, Title 24, sec. 6672: North Dakols 
" oe 


Mississippi 
requires that the Ten Commandments be displayed in every 


North Dakota Revised Code of 1943, Title 15, sec. 47! 


* The cases are almost too numerous to list; they are summarized in § A. L. R. 866 and 141 A. L. R. 1144. Bible reading 


has been upheld in the courts of Colorado, 


Towa, Kentucky, Maine, Massachusetts, Minnesota, Nebraska, New \0% 


Ohio, Pennsylvania, and Texas. Contra: Illinois, Louisiana, South Dakota, and Wisconsin. 


® State v Scheve, 91 N. W. 846 (Nebr. 1902). 
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the passages read. Many statutes and school- 
board rules excuse pupils who disapprove from 
participation. If these two conditions prevail, 
the courts are almost unanimous in declaring 
that Bible-reading is not objectionable from the 
point of view of constitutionality. 

However, there is a minority view to the 
contrary. Illinois, Louisiana, and South Dakota 
courts have held that reading the Bible in 
the public school violates the religious freedom 
of non-Christians. The Illinois court said: 

It is true that this is a Christian state. The 
great majority of its people adhere to the Chris- 
tian religion, No doubt this is a Protestant state. 
The majority of its people adhere to one or another 
of the Protestant denominations. But the law knows 
no distinction between the Christian and the pagan, 
the Protestant and the Catholic. All are citizens. 
Their civil rights are precisely equal. . . . The 
school, like the government, is simply a civil 
institution. It is secular and not religious in its 
purposes. The truths of the Bible are the truths of 
religion, which do not come within the province of 
the public school.” 


The Louisiana court spoke also in favor of 
non-Christians and disapproved especially of 
the reading of the New Testament in the 
public schools.** But the Georgia court has 
said that a non-Christian can complain to the 
court only when the circumstances are such 
that a Christian would have cause of action; 
that is, when one Christian denomination is 
favored over another.** 

The most recent case dealing with Bible- 
reading in the schools came up in New York 
in 1935. The charter of New York City for- 
bade teaching sectarian doctrines, but pro- 
vided that: 


. . nothing herein contained shall authorize the 
board of education . . . to exclude the Holy Scrip- 
tures, without note or comment, or any selections 
therefrom, from any of the schools . . . ; but it 
shall not be competent for the said board of educa- 
tion to decide what version, if any, of the Holy 
Scriptures, without note or comment, shall be used 
in any of the schools. . . . 


™ People v. Board of Education, 92 N. E. 251 (Ill. 1910). 


™ Herold v. Parish Board, 68 So. 116 (La. 1915). 
® Wilkerson v. Rome, 110 S. E. 895 (Ga. 1922). 


The charge was made that the provisions 
were contradictory since the Bible is a sec- 
tarian book. The court said: 


In no sense does the practice of reading from 
the Scriptures destroy or weaken or affect the 
cleavage between church and state; the practice 
does not bridge or conjoin the two It is not 
maintained that dogmatic religion is being foisted 
upon any pupil, No special creed or sect or tenet 
is favored. Even those who do not 
Bible as an accu@gte historical chronicle, enthusiasti- 
cally regard it as possessing rare and sublime lit 
erary qualities.” 


accept the 


The court did not discuss that part of the 
city charter provision which forbade the board 
of education to dictate the version of the Bible 
read, nor did the evidence show the version be- 
ing used. Under the charter provision, since 
the board of education could not designate 
which version should be used, it is presumed 
that the individual teacher could use whichever 
version pleased his own beliefs. Such a choice 
on the part of the teacher might or might not 
indicate a sectarian influence. It has been said 
that there are about fifty differences between 
the Douay and the King James’ versions of 
the Bible.*" The Douay version is Catholic; 
the King James’ version is primarily Episco- 
palian, but is used by practically all Protestant 
sects. The differences in emphasis or alleged 
mistreatment is an ecclesiastical matter, outside 
the scope of decision by civil government. These 
are matters which a judicial court have not 
considered, and altho the King James’ ver- 
sion has been described as a nonsectarian book, 
because it is used by many sects, the Douay 
version has been held to be sufficiently similar 
to the King James’ version to be used in the 
public schools. They are essentially the same 
book, according to one court.’? The South 
Dakota court, on the other hand, held that 
hence must 


either version is sectarian and 


be excluded from the schools."* 


® Charter of Greater New York, sec. 1151. This provision was not included in the new chatter of New York City, adopted 


in 1936, and effective in 1938. 


™ Lewis v. Board of Education, 285 N. Y. S. 164 (1935); modified in other respects in 286 N. Y. S. 174 (1936) 
™ Hartogensis, B. H. “Denial of Equal Rights to Religious Minorities and Non-Believers in the United States.” Essays om 
Constitutional Law, Vol. 2. Foundation Press, 1938. p. 1150, 1169. 


™ Stevenson v. Hanyon, 7 Pa. Dist. R. 585 (1898) 
™ State v. Weedman, 226 N. W. 348 (S. D. 1929) 
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The Morning Exercises in Public Schools court were somewhat different. Objection wa 


Many public schools open with morning ex- Taised to the invocation by a priest or ministe; 
ercises often more or less religious in content. 4t graduation exercises. The court considered 
These exercises may consist of reading a passage this prayer “a mere incident.” *° However, 
from the Bible, singing a hymn or two, and Very different question would arise if an at 
saying prayers, probably the Lord’s Prayer. tempt were made to introduce the practice of 
The question is whether this is sectarianism in having prayer as a part of the daily routine of 
the public schools. Reading of the Bible has Ur public schools.” 
been discussed. Here it. is intended to deal Along with the Lord’s Prayer, hymns are 
with the morning exercises ig general and ‘SUng by public-school children as part of the 


the reading of the Bible only~as it is a part morning exercises. Any case of this kind has 
of those exercises. been considered as a whole and nowhere ha 


any court passed upon the singing of hymns as 
an isolated exercise. Nebraska and Pennsy| 
vania have held that morning exercises, which 
included singing hymns, violated the const; 
tutional provisions in these states, respective), 
but in each case the exercise was distinctly 
denominational. In Pennsylvania, the children 
gave responses and otherwise followed the 
form of worship used in the Methodist Epis- 
copal Church.** In Nebraska the teacher 
followed the usage in the orthodox Evangelical 
Church.*®? In an Illinois case the exercise was 
not identified with any particular denomina- 
tion, but was definitely Protestant Christian. 
There the court said the wrong lay not in the 
particular songs sung but in the fact that the 
pupils were compelled to join in any form of 
worship.** 


The Lord’s Prayer and passages from the 
New Testament were held to violate Louisi- 
ana’s constitutional guarantee that no prefer- 
ence be given to any church, sect, or creed of 
religion, since it discriminates against the 
Jews."* The use of the Lord’s Prayer was up- 
held by courts of Georgia,”® Kansas, and 
Texas."? The Kansas court took notice of the 
purpose of the morning exercise—to quiet the 
pupils and prepare them for their studies— 
and held that the prayer was not sectarian. 
The Texas court relied on the fact that, altho 
the pupils were required to be present, they 
were not required to participate if the exercise 
was against their religious beliefs. In lowa the 
religious exercise went far beyond the morning 
exercise under discussion here, and the court 
disapproved of what amounted to sectarian 
instruction, but explained itself as not mean- The Bible as a Textbook 
ing to exclude the Lord’s Prayer.” A Washington high school required its 

In some schools a prayer, not the Lord’s pupils to take an examination on “the histo- 
Prayer, has been included in the morning exer- ical, biographical, narrative, and literary fea- 
cise. Without going into the details of the tures” of the Bible in accordance with a 
language used, suffice it to say that as quoted syllabus outline furnished by the schoolboard 
by the Kentucky court the prayer there under which also required that preparation for the 
consideration was definitely Christian ahd pre- examination be made at home or at church, but 
dominantly Protestant. Roman Catholic chil- not in the public schools. The court held the 
dren, and children of other faiths, were not examination requirement to be an invalid reli- 
required to attend. The court upheld the gious exercise.** The Washington Constitution 
practice, finding nothing sectarian therein.” prohibits sectarian control or influence. The 

The circumstances before the Wisconsin denominational differences in the narrative o1 


™ Supra, note 67. 

™ Supra, note 68. 

7 Billard v. Board of Education, 76 Pac, 422 (Kans. 1904). 
™ Church v. Bullock, 109 S. W. 115 (Texas 1908). 

™ Knowlton v. Baumhover, 166 N. W. 202 (Iowa 1918). 

™ Hackett v. Brooksvilie Graded School District, 87 S. W. 792 (Ky. 19C5>. 
® State v. District Board, 156 N. W. 477 (Wis. 1916). 

% Supra, note 72. . 

8 Supra, note 65. 

Supra, note 66. 

® State v. Frazier, 173 Pac. 35 (Wash. 1918). 
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historical worth of the Bible or parts thereof 
would “tend to excite differences and con- 
troversy,” said the court. However, repeating 
the Twenty-Third Psalm is not a sectarian 
exercise,’ and the Massachusetts and Michi- 
gan courts have upheld the public-school teach- 
ing of the Ten Commandments.** The North 
Dakota statutes require a copy of the Ten 
Commandments to be placed in each class- 
room.®? This statute has never been passed on 
by the courts. A Michigan court allowed the 
use of a book entitled “Readings from the 
Bible” which consisted of moral precepts em- 
phasizing the Ten Commandments, because it 
was intended merely to inculcate good morals 
and the teachers were not permitted to make 
any comments.®* Furthermore, pupils could 
be excused upon application of their parents. 
And a Wisconsin court upheld the public- 
school use of a textbook containing selected 
passages from the Bible*® altho reading from 
the Bible itself was considered unconstitutional. 


Excusing Pupils During School Hours for 
Religious Instruction Outside of the 
School Premises 

In recent years there has developed a prac- 
tice of excusing pupils during school hours— 
possibly one hour a week—for religious in- 
struction elsewhere. They may attend what- 
ever church school they choose, or none. This 
practice undoubtedly began because constitu- 
tions, statutes, and court decisions forbade the 
conduct of religious instruction in the schools 
during school hours. The term “week-day 
church school” has been applied to the reli- 
gious instruction given by churches under these 
arrangements.*° 

Arising from the vacation church schools 
the week-day church school was inaugurated 
in 1913. In general, there are four types of 
these schools: the denominational type, con- 
ducted by one denomination for the children 
of church members; the denominational co- 
operative type, conducted by several churches 
for the church families; the neighborhood 


% Spiller v. Woburn, 94 Mass. 127 (Allen 1866); Billard v 


Bullock, 109 S. W. 115 (Texas 1908). 


1898) 
® North Dakota Revised Code of 1943, sec. 15-4710 
8 Pfeiffer v. Board of Education, supra, note 86. 
® State v. District Board, 44 N. W. 967 (Wis. 1890). 


type, conducted by several denominations for 
all the children of a neighborhood ; and the city 
or community system, provided by churches, 
citizens, and organizations for all public- 
school children. The time schedule for these 
schools varies. Some are conducted after public- 
school hours, some during public-school vaca- 
tions. Religious leaders favor a program of 
using some of the public-school time, contend- 
ing that religious instruction should be given 
in a part of the day when children learn best 
and that such education benefits the state in 
giving the child a better-developed social con- 
sciousness and motivation for better citizen- 
ship. 

The week-day church school, when involving 
released time from public schools, was disap- 
proved by the court in New York twenty 
years ago as violating the compulsory attend- 
ance law of the state.*' The Mount Vernon 
schoolboard conceived the plan of controlling 
the attendance records so as to prevent abuse 
of the privilege of leaving the school while it 
was in session. Cards were printed for use by 
parents in expressing their preference as to 
the church they wished their children to at- 
tend. Other cards were printed for use by the 
religious teacher at the church to report the 
child’s attendance. In this way the schoolboard 
sought to operate the plan without violating 
the compulsory attendance law or the consti- 
tutional freedom of religion. However, the 
court said the plan did run counter to the 
compulsory attendance law, nonetheless, and 
that having the cards printed was an illegal 
expenditure of school funds. 


The fact that no particular denomination was 
favored or intended so to be by this action of the 
board of education does not affect the question 
I find nothing whatsoever in the Education Law 
authorizing either the board of education, the state 
commissioner of educatior, or the education de- 
partment to change, limit, or shorten the time of 
attendance. .. . Education Law . . . prescribes the 
instruction required in public schools. Religious 
instruction is not one of them. Consequently it would 
be unlawful and unauthorized for a board of educa- 


Board of Education, 76 Pac. 422 (Kans. 1904); Church v 


™ Commonwealth v. Cooke, 7 Am. Law Register 417 (Mass. 1859); Pfeiffer v. Board of Education, 77 N. W. 250 (Mich. 


Forsyth, Nathaniel F. Week-Day Church Schools. New York: Methodist Book Concern, 1930. 146 p. 


™ Stein v. Brown, 211 N. Y. S. 822 (1925). 
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tion to substitute religious instruction in the school 
in place of the instruction required. To permit the 
pupils to leave the school during school hours for 
religious instruction would accomplish the same 
purpose, and would in effect substituie religious 
instruction for the instruction required by law. 


Two years later a somewhat similar plan 
used in the White Plains, New York, schools 
came before the court. The cards used in 
reporting preference and. attendance were not 
furnished by the school and the only public 
expense involved was the time of the teacher 
in issuing and receiving the cards, excusing the 
pupils, and ascertaining if the parents’ wishes 
had been carried out. That, the court said, 
was only a part of school routine and disci- 
pline.*? Uphelding the White Plains plan, the 
court felt that the general terms of the com- 
pulsory attendance law did not require that 
every child be in school every hour of every 
day the schools were in session. Since absence 
for religious instruction occurred when no 
recitations were scheduled and did not inter- 
fere with the prescribed course of study, no 
illegality was found. 

It is natural that parents should wish their 
children to have religious instruction at any favor- 
able opportunity. It is not thought wise that it 
should be given directly in the school. But, when 
the children are assembled, they may be sent 
elsewhere. We are told that in 23 other states 
there are in force methods similar to those em- 
ployed here. The commissioner and local authorities 
have adopted a benevolent policy, in which the 
interests of both parents and children are con- 
sidered. They recognize that all education is not 
acquired in the schools; that, except for subjects 
legally prescribed, the parents may select the 
studies their children shall pursue; that it is the 
right of parents to direct the destiny of their 
children and guide them along paths of filial duty, 
as well as in those of obligation to the state, ... 
and that a belief in religion is not foreign to our 
system of government... . 


As to the Mount Vernon decision in the 
same jurisdiction, the court felt not “called 
upon either to approve or disapprove” it since 
the facts were different. 

Altho the New York court referred to twen- 


* People v. Graves, 219 N. Y. S. 189 (1927). 


ty-three other states where the same plan was 
in practice, even then in 1927, state laws per 
mitting absence for religious instruction were 
found :o exist in a half dozen only. How 
since that time many states have enacted pe; 
missive legissation, especially in the lasts? 
eral y:ars, and now the practice is 
general.”* 

Of the older laws, Iowa and West Virginia 
make am exception to the compulsory attend 
ance law for “bsence of pupi!s whose par 
ents request that their children be excused for 
religious instruction. No time limit is prescribed 
in these two states. [Minnesota and Oregon 
have similar provisions but the maximum time 
for which a pupil may be excused for this pur- 
pose is two hours per week in Oregon, and 
three hours per week in Minnesota. The 
Oregon law adds also that the compulsory 
attendance law sliall not be “construed to 
prevent a child from being absent from school 
on such days as said child attends upon in- 
struction according to the ordinances of some 
church.” Similarly Wisconsin amended its 
compulsory attendance law in 1937 to permit 
absence for church attendance on religious 
holidays.** 

Of the more recent laws, Maine in 1939 
followed the style of Iowa and West Virginia, 
while California in 1943 followed the states 
having a time limit on absence for religious 
instruction. California, however, limits the 
time to one hour a week. 

Illinois and Michigan permit children be- 
tween the ages of twelve and fourteen to be ex- 
cused for attendance at confirmation classes." 
The latter statute is ambiguous as the absence 
may not exceed five months in “either of said 
years.” 

Altho relatively few state laws have been 
found, it is doubtlessly true that local school 
authorities, as in New York, have approved 
and permitted the operation of “weck-day 
church schools,” in the exercise of their dis- 
cretion, and that the plan has gone unchal- 
lenged. At any rate, case law on the subject 


4 


Wit 
quite 


* E.g., California Statutes, 1943, Ch. 367, p. 1603; Illinois Revised Statutes Annotated, 1939, Ch. 122, sec. 301(d): Iowa 
Code, 1939, Title XII, sec. 4411; Michigan Statutes Annotated, Vol. 11, Title 15, sec. 567; Minnesota Statutes, 1941, Vol | 
Ch. 14, section 132.05(3); North Dakota Revised Code of 1943, sec. 15-3407; Oregon Compiled Laws, 1940, Vol. 8, Title 1!! 
sec. 3014; South Dakota Code of 1939, Vol. 1, Title 15, sec. 3202(6); West Virginia Code of 1943, Ch. 18, sec. 1847, exemption J 

In 1941, the New Mexico attorney general ruled that section 1102 of Title 55 of the New Mexico Statutes, which forbids 
sectarian instruction in the public schools, did not prevent the operation of a plan for excusing pupils during school hours fo 
attendance at week-day church schools. Opinions of the Attorney General, 1941, p. 179. 

™ Wisconsin 


Statutes, 1943, Title VI, sec. 40.70(1). 


% Smith-Hurd Illinois Statutes Annotated, Ch. 122, sec, 301(d); Michigan Statutes Annotated, sec. 15.567(2) 
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is practically nonexistent, the New York cases 


already mentioned being the only ones passing 
directly on the issue. Since these cases were in 
conflict and related only to the one state, it 
can hardly be said that the issue has been 
settled by the courts. However, it is unlikely 
that the courts would hold the practice invalid 
if the state has permissive legislation, since 
interpretations of other types of legislation 
indicate that the courts do not feel constitu- 
tional provisions against sectarian aid or pref- 
erence have been violated if legislation operates 
without discrimination in favor of or against 
any particular denomination. State constitu- 
tions are not directed toward excluding reli- 
gion itself from public education, but the reli- 
gious beliefs of particular sects. 


Use of Public Schools by Religious Groups 
After School Hours 

Several early cases decided that school- 
boards had no authority to lend or lease school 
buildings to nonschool groups of any descrip- 
tion since to do so would constitute an illegal 
use of money raised by taxation for the exclu- 
sive purpose of public education.*® On the 
other hand, the use of school property by non- 
school groups was sometimes upheld even 
when such groups used the buildings for sec- 
tarian instruction. The theory on which one 
such decision was based indicated that the 
court was not particularly concerned with 
the need for a complete separation of church 
and state. Altho the majority opinion of the 
Nebraska court in this case held that using 
the schoolhouse occasionally for religious exer- 
cises or Sunday School did not make of the 
building a place of worship,®? Judge Hamer 
wrote a separate concurring opinion in which 


he said: 


It is the opinion of the writer that to impart 
knowledge concerning religion and religious sub- 
jects is educational to the extent that our civiliza- 
tion covers and includes those subjects. I am unable 
to see that religion is so far removed from the 
general purposes of a school as not to be tolerated 
in a moderate degree. Religion is a part of our 
civilization. It is, therefore, of necessity, part of 
our education. An intelligent discussion of religion 


% For summary of cases, see 86 A. L. R. 1196; 133 A 

™ State v. Dilley, 145 N. W. 999 (Nebr. 1914) 

Townsend v. Hagan. 35 Iowa 194 (1872). 

® Davis v. Boget, 50 Towa 11 (1878). 

© Scofield y. Eighth School District, 27 Conn. 499 (1858). 
%1 Spencer v. Joint School District, 15 Kans. 202 (1875) 


and its kindred subjects approximates as nearly to 
the ordinary use of a schoolhouse as its use for the 
purpose of 
philosophy, history, or agriculture. 


receiving a lecture on geography, 

An lowa statute empowering schoolboards 
“to direct the sale or other disposition to be 
made of any school-house” was held in 1872 
to include disposition by use for religious meet- 
ings and Sunday Schools.** When the same 
issue came up in 1878, the Iowa court followed 
the earlier decision and added that temporary 
and occasional use of the building “is not so 
palpably a violation of the fundamental law 
as to justify the courts in interfering.” 

On the other hand, after similar practice 
had been accepted for fifty years in Connec- 
ticut, a court in 1858 decided that the practice 
can be stopped if any taxpayer objects.'°° The 
fact that religious meetings were held not only 
on Sunday but during the week indicated 
“that the object of the vote passed by the 
district [was] to devote the building to the 
ordinary purposes of a church, as well as to the 
purposes of This 
however, was not based directly upon the ille- 
gality of sectarian use of public-school property, 
but rather on the right of taxpayers to demand 
that school buildings be used exclusively for 
school purposes because of the possibility of 
damage, wear and tear. 

Kansas also recognized the right of the 
minority or of a single taxpayer to object to 
the use of school buildings for church exer- 
cises.°? The court acknowledged that thru- 
out the state, especially in sparsely settled areas 
and in new settlements, it had 
convenient to use fhe same building for church 
and school. The court explained that if all the 
taxpayers consented, there is no controversy; 
if a majority object the practice ceases and the 
issue never gets into court. It is when the 
majority consent and a minority object, even 
wher the minority is a single taxpayer, that 
the court must speak. There is only one an- 
swer, said the Kansas court, and it is negative: 


a_ school-house.” decision, 


been found 


As you may not levy taxes to build a church, no 
more may you levy taxes to build a schoolhouse 
and then lease it for a church 
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It is axiomatic that what cannot be done di- 
rectly cannot be done indirectly. 

Since the middle of the nineteenth century, 
many statutes have been enacted authorizing 
schoolboards to permit nonschool groups to use 
public-school buildings, usually with the re- 
striction that such use shall not interfere with 
the normal conduct of the school. Indiana 
and North Dakota were among the earliest 
states granting use of school buildings to reli- 
gious groups. The Indiana statute reads: 

If a majority of the legal voters of any school 
district desire the use of the schoolhouse of such 
district for other purposes than common schools, 
when unoccupied for common school purposes, the 
trustee shall, upon such application, authorize the 
director of such school district to permit the people 
of such district to use the house for any such 
purpose, giving equal rights and privileges to all 
religious denominations and political parties with- 
out any regard whatever to the numerical strength 
of any religious denomination or political party of 
such district. 


Enacted in 1859, this statute was interpreted 
in 1905 to mean that nonschool groups could 
use the schoolhouse only between terms.’ 
The phrase “when unoccupied for common 
school purposes” did not refer to Sundays or 
evenings when school was not in session, ac- 
cording to the court, but only to the time be- 
tween closing the school in the spring and its 
opening in the fall. The school trustees were, 
therefore, upheld in their refusal to permit the 
Church of the Latter Day Saints from using 
the schoolhouse on Sundays or on Friday and 
Saturday nights as the Church had requested. 
However, the court did not pass upon the con- 
stitutionality of the statute, that question 
not being in issue. In this connection the court 
said : 

During that period [during the time intervening 
between the close of the school term in the spring 
until the commencement of the succeeding school 
term in the fall] if the statute is a valid one—and 
upon this question we do not express any opinion— 


the trustee might properly grant such privilege. 
In this connection, without comment, we desire to 


call attention to an expression in section 4, art. 1, 


12 Burn’s Indiana Statutes Annotated, sec. 28-3307. 
8 Baggerly v. Lee, 73 N. E. 921 (Ind. 1905). 
1% North Dakota Revised Code of 1943, sec. 15-3514. 


of the state Constitution, as follows: “No man s 
be compelled to attend, erect or support any place 
of worship, or to maintain any ministry, agains, 
his consent.” 


North Dakota passed a law similar to Ip 
diana’s in the same year,'®* and at least twelve 
other states followed this lead in the next fifty 
years, but few have been before the courts 
Some of these statutes permit the school build- 
ings to be used for civil welfare purposes or for 
recreational and educational assemblies, and 
since no limitation is placed upon the users jt 
is presumed that religious groups may use the 
buildings for these purposes but possivly not 
for sectarian purposes.'°® Other laws state the 
types of organizations to which the use of the 
building may be granted, including churches 
and church groups generally in the more 
specific list.°°° Whether these church groups 
could use the buildings for sectarian purpose 
or not is problematic, but it would seem to x 
a reasonable inference. There is, however, 
debate about the use of school buildings au- 
thorized in certain other states where the law 
grants permission for the holding of religious 
meetings, Sunday School, and public worship 
in the school buildings.°* Not one of these 
laws has been held unconstitutional in that it 
affords sectarian aid or makes of the school 
house a sectarian place of worship. 

In upholding the Illinois statute permitting 
religious exercises in the public schools, th 
court said: 

Religion and religious worship are not s0 
placed under the ban of the constitution that they 
may not be allowed to become the recipient of any 


incidental benefit whatsoever from the public bodies 
or authorities of the state.*” 


New York permits school buildings to be 
used by nonschool groups for a number of 
listed purposes, but provides that 


. » » but such use shall not be permitted if such 
meetings, entertainments and occasions are under 
the exclusive control, and the said proceeds are to 
be applied for the benefit of a society, association or 
organization of a religious sect or denomina- 
tion. .. 


5 Revised Code of Delaware, 1935, Ch. 71, sec. 2653; Annotated Code of Maryland, 1939, Vol. 2, Art. 77, secs. 67-7? 
Annotated Laws of Massachusetts, 1932, Vol. 2, Title XII, Ch. 71, sec. 71; Missouri Revised Statutes Annotated, 1939, Vol 
21, sec. 10337; Throckmorton’s Ohio Code Annotated, 1940, Title V, sec. 7622-23. 

18 General Statutes of Kansas, 1935, Ch. 72, sec. 1033; Oklahoma Statutes Annotated, 1941, Title 70, sec. 126. 

3 Illinois Revised Statutes Annotated, Ch. 122, sec. 123(10); Minnesota Statutes Annotated, 1941, Vol. 1, Ch. 14, sec 
125, So Se Laws of New Hampshire, 1942, Ch. 141, sec. 22; New Mexico Statutes, 1941, sec. 55-1102. 


v. School Directors, 93 Ill. 61 (1879). 
2% New York Education Law, sec. 455. 
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This law was challenged by a taxpayer who 
objected to the use of the buildings by “‘a 
larve number of distinctively sectarizn denomi- 
nations, societies and groups” among them 
“many Roman Catholic Newman Clubs, 
Protestant Young Men’s and Young Women’s 
Christian Associations, and Hi-Y Clubs, and 
Hebrew Menorah and Junior Hadassah 
Clubs.” The court chided the compla ning tax- 
payer in that he had confused the users with 
the uses of the buildings, and since the law 
relates to uses to which the schoolhouses mav 
be put “the doors of the schools should not bs 
shut in the faces of those who by birth or 
otherwise belong to a particular race or adhere 
to a particular religion.” 


To examine into the sec'arianism of those seek- 
ing access to public school buildings would make a 
travesty of our glorified liberty of conscience [and] 
it is a wholesome thing te have the schoolbuildings, 
which are maintained at large expense by the tax- 
payers, used for the purposes and by the groups 
whose exciusion is here sought.’ 


The cases putting before the courts the issue 
of using the school buildings for sectarian pur- 
poses outside of school hours have usually 
arisen when a taxpayer challenges the board’s 
authority to lend or lease the school for reli- 
gious exercises. A different situation develops 
when a religious group attempts to compel a 
board to permit it to use a school. In Arkansas 
the use of school buildings was held to be 
within the discretion of the local schoolboard 
and the board’s refusal was upheld on the 
theory that it was its responsibility to care for 
and preserve the property; hence it could not 
be compelled to allow nonschool uses of the 
property since property damage could reason- 
ably be expected to result.*?* However, this 
might have been C¢ifferent if the case had arisen 
because the board gave permission to a group 
and the use was challenged by taxpayers. 
Refusal to permit use was upheld also in 
Michigan."!? 

It seems clear then that in the absence of a 
statutory enabling act, a schoolboard may be 
enjoined from allowing religious groups to use 
the public schools after school hours if any 
taxpayers object, but that some courts may 
sanction this practice even in the face of a tax- 
payer’s objection if the use of the building for 


i 


2 Lewis v. Board of Education, 285 N. Y. S. 164 (1936); 


™1 Boyd v. Mitchell, 62 S. W. 61 (Ark. 1901) 


religious purposes is only occasional and tempo- 
rary. However, if the legislature has given 
schoolboards the authority and a board acts 
under the enabling act, the courts will uphold 
the legislation since the temporary and occa- 
sional use of a building for religious purposes 
does not make of it a place of worship. 

On the other hand, schoolboar 
to allow any groups te use the schools and, in 


ds may refuse 


the abserce of arbitrary discrimination, can- 
not be compelled to give 
the board has a right to exercise its discretioa 
for the preservation of school property. 


its permission, since 


Summary 


Reading the Bible and conducting morning 
exercises are not usually considered sectarian 
instruction. If the teacher makes no prejudiced 
comments, and if pupils who object are not 
required to participate, the procedure does not 
violate constitutional prohibitions against sec- 
tarian instruction or influence in the public 
schools. The minority view is that any Chris- 
tian exercise violates the religious views of 
non-Christians. 

Wearing of distinctive religious dress is not 
considered unconstitutional sectarian influence ; 
but if public-school teachers are prohibited from 
wearing such garb, the restriction is valid. 

Since sectarian instruction is not permitted 
in the public schools, pupils are frequently ex- 
cused to attend so-called “week-day church 
schools” held under the auspices of religious 
denominations. Altho many states have en- 
acted permissive legislation, there has been no 
court decision reviewing the practice except in 
New York State where one court upheld and 
the other court denied the validity of excusing 
pupils during school hours for this purpose. 
The distinction between the two New York 
cases was based upon 
school funds. If the plan requires use of school 
funds it is illegal; if not, the plan is valid. 
As to the use of public-school buildings by 


the expenditure of 


religious groups after school hours, much is 
within the discretion of schoolboards 
charged with the care of 
If the schoolboard acts under legislative au- 
thority the courts are likely to uphold the 


since the 


local 


school property. 


action temporary and occasional 


modified in other respects in 286 N. Y. S. 174 (1936) 


"2 Eckhardt v. Darby, 76 N. W. 761 (Mich. 1898) (per curiam decision, without opinion) 
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use of a building for religious purposes does 
not make of it a place of worship. 


C. Practice and Custom 


Subsection “A” of this part of the bulletin 
reviewed the laws and court decisions regarding 
aid, both direct and indirect, to sectarian 
schools; subsection ‘‘B” was concerned with 
sectarianism in the public schools. In the 
present subsection ‘“‘C’’ these same topics are 
again reviewed but with the emphasis upon 
custom, practice, and usage rather than upon 
the laws and their interpretation by the courts. 
The purpose of this subsection is to point out 
that many and widespread are the practices 
which never appear before the courts. In the 
absence of state legislation, much is within the 
discretion of the local schoolboard, and it is 
this phase of the problem to be discussed at 
this point. 

In order to ascertain customs and usages in 
a number of these related topics, state superin- 
tendents were asked to report the general prac- 
tice and the authority therefor; i.e., state stat- 
ute, court decision, or opinion of attorney gen- 
eral. Time and time again the state superin- 
tendents reported that there was no iegislative 
authorization but the general practice in the 
absence of law was thus and so. These reports 
of state superintendents are summarized in 
the next paragraphs. 


Rental of Church-Owned Buildings for 
Public-School Purposes 


In a number of states local schoolboards 
are authorized to rent facilities if public-school 
facilities are inadequate. In these states, the 
state superintendents have reported that rental 
of church-owned buildings would be legal as 
the authority imposes no restriction. A number 
of other state superintendents reported that 
the law is silent but it could be done under 
local authority in general. How often church- 
owned buildings are rented for public-school 
purposes was inadequately reported. Nebraska 
said, “It is being done.”” Utah reported that 
it has been done recently in overcrowded dis- 
tricts. Virginia said it has been done, but to 
what extent was not reported. 


Religious Garb of Public-School Teachers 


In addition to the half-dozen states’ where 
there is a law forbidding public-school teach- 


ers to wear religious garb, there are 
others where this practice is forbidden by th, 
state department. In still others there is py 
such practice even tho there is no law or ruling 
against it. On the other hand, twelve state 
reported a certain amount of practice. Where 
the law is silent, there were three types of 
comments made by state superintendents jp 
their reports on this question: many said there 
was no legislation or ruling in point, and em- 
ployment of public-school teachers wearing 
religious garb was a matter within local option 
a few said that altho the law was silent, the 
practice was not generally followed ; and three 
others said that there was at least one local 
instance .of practice, and that it had not been 
challenged nor forbidden. 


Free Textbooks 


It must be remembered that not all states 
furnish free textbooks to public-school pupils, 
and, therefore, the issue of furnishing free 
textbooks to parochial-school pupils in those 
states has not arisen. With the exception of 
the several states where there is permissive 
legislation as described in subsection “A,” no 
state provides textbooks to nonpublic-school 
pupils. 


Transportation at Public Expense 


Nineteen states reported legislation or rulings 
of one kind or another permitting the trans- 
portation of parochial-school pupils at public 
expense. In addition, Connecticut reported 
that a few towns do, and that the question 
is now before the attorney general for opinion 
since there is no legislation authorizing such 
transportation. Ohio reported that only in a 
few isolated rural counties were parochial- 
school pupils transported,*and that no state 
payments were made therefor. The Wyoming 
attorney general has ruled that if the bus is 
not full, nonpublic-school pupils may ride. 
In all other states, there is no transportation 
of parochial-school pupils at public expense. 


Bible-Reading in the Pyblic Schools 


Only eight states reported that the Bible 
is not read in the public schools. In thirteen of 
the others Bible-reading is required, and in 
twenty-four it is permitted but not required. 
There are very few limitations placed upon 
the passages read, except the constitutional 
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\imitations imposed by the prohibition against 
sectarian instruction. One superintendent com- 
mented that the only restriction was the 
reacher’s own good taste. Comment upon the 
passages read is usually forbidden, and even 
without restriction is reported to be not 
generally done, altho one superintendent ad- 
mitted that there might be occasional abuse 
in isolated cases. 


Excusing Pupils for Attendance at 
Week-Day Church Schools 


Practice here far outruns legislative au- 
thority. Thirty-five states reported the prac- 
tice, based in many instances on local custom. 
Without statutory authorization and unchal- 
lenged by any objecting taxpayer, the matter 
is left within local discretion. In Iowa the 
schoolwork lost must be made up by the pupil, 
and the teacher is not required to assist him in 
out-of-school hours. In Texas the state depart- 
ment has ruled against the practice, and in 
Wyoming the attorney general has forbidden 
it. 


Religious Instruction by Church Teachers 
Inside Public-School Buildings During 
School Hours 


There are few instances of this sort of reli- 
gious instruction. In Alabama and Texas high- 
school credit is given for Bible study, but in 
Texas the course must be taught from the 
point of view of literature rather than religion. 
In Alabama teachers are paid by the Protestant 
churches. In Louisiana Catholic instruction is 
sometimes conducted in the public schools by 
church officials. Several state departments and 
attorney generals have ruled against allowing 
religious instruction in the school building dur- 
ing school hours, even when not under public- 
school auspices. Connecticut reported that it 
was tried out and discontinued as unsatis- 
factory. 

Altho no case has been reported from a 


court of record on this issue, recent newspapel 
publicity given the Champaign, Illinois, situa- 
tion points to the possibility of a decision in the 


near future. The circuit court of Champaign 


County has already ruled that religious in 
struction in the public schools is not unconsti- 
tutional and the case is likely to be appealed. 


Use of School Buildings by Religious Groups 


Here is a two-sided issue which becomes con- 
fused if not kept separate. There are uses of . 
school buildings which are sectarian, and car- 
ried on by sectarian groups. There are also 
nonsectarian uses of school buildings which 
may be sponsored by sectarian groups. Un; 
fortunately the reports from state superin- 
tendents did not make 
Thirty-three states permit sectarian groups to 


these distinctions. 
use the school buildings ; one other, only in 
case of emergency as when a church has 
burned. Several states reported “yes, but not 
for sectarian purposes.’’ However, since many 
made no comment, it is uncertain whether or 
not the affirmative answers mean that religious 
groups may use the school buildings for what 
ever purpose they wish, or only for educational 
and recreational purposes. 


Summary 


Table 1 summarizes the reports of state 
superintendents on the questions of state aid 
to sectarian schools and sectarianism in the 
schools. Comparing the table with the laws 
and court decisions in the preceding pages, 
one may see that the practice with regard to 
textbooks and transportation follows closely 
the legal authorization or denial thereof, and 
that without permissive legislation few states 
have attempted to extend the scope of these 
services to sectarian schools. However, in the 
other phases of the state superintendent's re- 
ports, a great deal is left to local option, state 
authorization being either silent or sufficiently 
broad to permit local schoolboards to follow 
their own wishes. (See Table 1, p. 36.) 





TABLE 1.—PRACTICE AND USAGE IN AID TO SECTARIAN SCHOOLS AND SEc. 
TARIANISM IN PUBLIC SCHOOLS AS REPORTED BY STATE SUPERINTENDENTS 
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for public- school pupils at public “week-da schools religious wearing 
‘school pupils public schools church” during groups after religious 
purposes expense schools school school hours gart 
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® Was tried out and found unsuccessful and so discontinued. 

> Law silent; state superintendent did not comment on practice. 
© Except when church burned. 

“If no extra expense is entailed. 

© Except for church festivals. 

t No answer. 

® “No parochial schools in state,’’ reported state superintendent. 
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IV. State Supervision of Sectarian Education 


A complete separation of church and state 
would mean not only that public funds be 
ynavailable directly or indirectly for the aid 
of sectarian education or education sponsored 
by sectarian groups, and that sectarian influ- 
ence and instruction be kept out of the public 
schools, but it would also mean that the church 
schools should operate without any state inter- 
ference. The laiter condition cannot exist in 
ur form of government since the state must 
exercise its police power for the good of the 
entire population. The police power of a 
state is the power to make laws which are 
judged to be for the good and welfare of the 
people, especially in the field of health, safety, 
and morals. Hence, regulation of 
schools, including sectarian schools, is un- 
avoidable to some extent. However, the state 
exercises jurisdiction over private institutions 
only to the extent of its police power. 

The education of youth, to prepare them for 
future leadership in a democracy, is a function 


private 


of government. Education is a state-reserved 
power! and the state may, therefore, con- 
trol the education of its own people. Com- 
pulsory school attendance laws have been in 
force for years. A state has the right to com- 
pel its children to attend school; it may not, 
however, compel them to attend a public school 
if their parents prefer them to attend a pri- 
vate or sectarian school.? Since the Supreme 
Court of the United States has thus indirectly 
sanctioned the existence of sectarian schools 
and upheld the right of a parent to send his 
children to a sectarian school, instead of to 
the public school, the question arises as to how 
the state may be certain that its youth enrolled 
in sectarian schools receive an education com 
parable with the public-school education in 
fitting these young people for their 
citizenship. 

Most states have delegated to state boards 


future 


1The Tenth Amendment to the federal Constitution reads: 
tution, nor prohibited by it to the States, are reserved to the States respectively or to the people.’’ 


local school authorities 


general supervision of sectarian schools. A 


of education or to 


few states have attempted to set standards 
and methods of enforcement to make the regu- 
lation of sectarian schools possible. Statutes 
are found in the lawbooks ; 
their enforcement is a matter of conjecture and 
outside the scope of this study. 

There are other 


the effectiveness of 


types of laws which con- 
cern sectarian schools as such; e.g., the tax 
and incorporation laws. These are discussed 
under the heading, “General Control by the 
State.” Aspects of the school law affecting sec- 
tarian schools are discussed subsequently under 
Laws 


“Educational Regulating 


Sectarian Schools.” 


the heading, 


General Control by the State 
Exemption from Taxation 
When churches and church schools were es 
tablished under the auspices of the civil gov- 
ernment they were like public corporations 
and they were not taxed by the state or its 
Altho civil yovernment broke 
established and the 


schools became civil instruments, church schools 


subdivisions. 
away from an church 
were continued to be exempt from taxation. 
Most states so provide by their constitutions.® 
The policy has been upheld by the courts in 
the following words: 


The fundamental grounds upon which all such 
exemptions are based is a benefit conferred on the 
public by such institutions and a consequent relief, 
to some extent, of the burden upon the 


care for and advance the inter: 


state to 
sts of its citizens.* 


In general, therefore, states have taken this 


means of encouraging religious institutions be- 
' 


cause: . 

. the religious, moral and intellectual culture 
afforded by them were deemed, as they are in fact, 
beneficial to the public necessary to the advancement 
of civilization, and the promotion of the welfare of 
society. 
the Consti 
Education has accordingly 


“The powers not delegated to the United States by 


been declared a state function in many cases, e.g., Indiana ex rel. Anderson v. Brand, 303 U. S. 95 (1938) 


2 Pierce (Governor of Oregon) v. Society of the Holy Names of Jesus and Mary, 268 U. § 
* Educational property is exempted from taxation by the following sections of the named state constitutions 
91; Arizona IX, 2; Arkansas XVI, 5; California IX, 10-15; XIII, 1%-la; Colorado X, 5; Delaware X, 3 
Kansas XI, 
New York XVI, 1; 
South Dakota XI, 6; Tennessee II, 28; Texas VIII, 2; Utah XITI, 2; 


Georgia VIT, II, 2; MWlinois IX, 3: Indiana X, 1: 
XII, 2; Nebraska VIII, 2; New Mexico VIII, 3: 
Oklahoma X, 6; Pennsylvania IX, 1; South Carolina X, 1; 


510 (1925) 

Alabama IV, 
Florida XVI, 16 
Missouri X, 6: Montana 
Ohio XII, 2; 


1: Kentucky 170; Minnesota IX, 1; 
North Carolina V, 5: North Dakota XI, 176 


Virginia XTTI, 183; West Virginia X, 1; Wyoming XV, 12. (In many states these constitutional provisions authorize the legislature 


to exempt certain property of a class from taxation, and the exemption has been effected by statute 


In other states the exemption 


is written into the constitution and needs no statutory implementation.) 
* Book Agents of Methodist Episcopal Church v. Hinton, 21 S. W. 321 (Tenn, 1893). 


® People v. Barber and Miller, 42 Hun. 27 (N. Y. 1886). 
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There have been judicial expressions of 
disapproval, altho no court could hold the tax 
exemption illegal in the face of a constitutional 
sanction. Nevertheless, an Indiana court said 
that tax exemption was practically the same 
as levying an assessment for church purposes,® 
and an Illinois court called the tax exemption 
“obnoxious” in that it indirectly imposed upon 
the taxpayer the burden of increased taxation 
“and in that manner the indirect supporting of 
places of worship.” 7 

Despite occasional “dictum” disapproval, it 
would seem that the exemption of church in- 
stitutions and schools from state taxation has 
become so much a part of the tradition and 
law of the United States that it is unlikely 
ever to be seriously challenged. 


Incorporation of Church Schools 


A more advantageous legal status is enjoyed 
by an incorporated organization than by one 
which is unincorporated. However, merely in- 
corporating a denominational group is not 
considered state aid of such tangible nature as 
to constitute violation of constitutional provi- 
sions regarding the separation of church and 
state.* Congress also has been upheld in its 
right to incorporate religious organizations.° 

Virginia and West Virginia have held out 
against incorporation of religious groups and 
absolutely prohibit the grant of a charter of 
incorporation to any church or religious denom- 
inations.'® Missouri in its 1820 constitution 
provided that “no religious corporation can 
ever be established in this state.” ** In 1865 
and again in 1875 the provision was modified, 
but even today religious institutions in Mis- 
souri as in Virginia and West Virginia can 
be treated as a corporation only for the pur- 
pose of holding title to property.’? 


* Orr v. Baker, 4 Ind. 86 (1853). 
* Nichols v. School Directors, 93 Ill. 61 (1879). 
* Terrett v. Taylor, 9 Cranch 42 (U. S. 1815). 


Educational Laws Regulating 
Sectarian Schools 


Three-fourths of the states provide by ay 
that education in parochial schools shal] be 
equivalent to the education given in pub! 
schools. These provisions are usually very gen. 
eral. One of the simplest types of supervision 
is the registration of private schools with the 
state department of education. In some state; 
the obligation to register rests upon the ad 
ministrators of the private schools ;'* in other 
states the local public-school superintendent 
sends to the state department a list of the Soca! 
private schools.’* Several states accept only the 
private schools which meet the approval of the 
state departments; *° attendance at schools not 
so approved does not satisfy the requirements 
of the compulsory attendance law of the state 

In order to achieve the objective of com- 
parable education, some degree of specification 
and supervision is necessary. Nebraska and 
Rhode Island may be quoted as examples of 
greater detail than found in most states: 

All private, denominational and parochial schools 
in the State of Nebraska and all! teachers employed 
or giving instruction therein shall be subject to and 
governed by the provisions of the general school 
laws of the state so far as the same apply to trades 
qualifications and certification of teachers and 
promotion of pupils. All private, denominational 
and parochial schools shal! have adequate equip- 
ment and supplies and shal! be granted the same 
and shall have the same courses of study for each 
grade conducted therein, substantially the same 
as those given in the public schools where the 
children attending would attend in the absence of 
such private denominational or parochial schoo!s 
(Nebraska) * 

For the purpose of this Chapter the schoo! com 
mittee shall approve a private school or private in 
striction only when it complies with the following 
requirements, namely; That the period of attend 
ance of the pupils in such school or on such private 


* E.g., Roberts v. Bradfield, 175 U. S. 291 (1899). However, in 1811 President Madison vetoed a bil! which would ! 
incorporated the Protestant Episcopal Church of Alexandria, Virginia, because it exceeded “the rightful authority to wh 
governments are limited by the essential distinctions between civil and religious functions.’’ Also since the bill gave the Chur 
the authority to provide education for poor children, it would give to “religious societies as such a legal agency in carrying ‘0’ 
effect a public and civil duty.”” See Richardson, James Daniel, ed., Messages and Papers of the Presidents, Vol. 2, p. 474 

% Constitution of Virginia, 1902, Art. IV, sec. 59; Constitution of West Virginia, 1872, Art. VI, sec. 47. (In both sia 


however, religious groups may hold title to property.) 
™ Missouri Constitution, 1820, Art. XIII, sec. 5. 


#2 Missouri Constitution, 1865, Art. 1, sec. 12; permitted incorporation for purpose of holding real estate only, and limited 
the amount of land a religious society could own, In 1875, Art. 2, sec. 8, removed the limitation as to amount of land. bu! 


retained the limitation as to purpose of holding title to property. 


%8 E.g., Code of Alabama, 1940, sec. 52-547; General Laws of Rhode Island of 1938 (Annotated), Title 21, Ch. 176, se 

“4 E.g., Annotated Laws of Massachusetts, 1932, Vol. 2, Title XII, Ch. 72, sec. 1. 

% E.g., Kentucky Revised Statutes, 1942, Title XIII, sec. 156.160(8); Revised Laws of New Hampshire, 1942, Ch 
. 11, XXVIII; New Mexico Statutes, 1941, Annotated, Vol. 4, sec. 55-1203. 

% Revised Statutes of Nebraska, 1943, Vol. 4, Ch. 79, sec. 1913. 
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instruction is substantially equal to that required by 
law in public schools; that registers are kept and 
returns to the school committee, the superintendent 
of schools, truant officers and the director of educa- 
tion in relation to the attendance of pupils, are made 
the same as by the public schools; that reading, 
writing, geography, arithmetic, the history of the 
United States, the history of Rhode Island, and the 
principles of American government shall be taught 
in the English language substantially to the same 
extent as such subjects are required to be taught 
in the public schools, and that the teaching of the 
English language and of other subjects indicated 
(Rhode 

Island ) = 
Equivalent education is sought in 
states by requiring private schools to remain 
open for the same length of term as do the 
public schools of the same locality,'® while 
other states require the same course of study,'® 
or a course of study approved by the state 
department.*° Michigan requires the 
standards” in sanitation and teacher qualifica- 
tion; also in classes ‘maintained for the handi- 


capped,” while New York permits parochial 


some 


“same 


schools to conduct continuation schools if ap- 
proved by the commissioner of education.** 
Attendance reports must usually be made by 


17 General Laws of Rhode Island of i938 (Annotated), Title 21, Ch. 181, 
158.080 


18 E.g., Kentucky Revised Statutes, 1942, Title XIIT, sec 

®Eg., Revised Statutes of Maine, 1944, Vol. I. Ch. 37, sec 
15.1921; General Laws of Rhode Island of 1938 (Annotated) 

*® North Dakota Revised Code of 1943, Vol Title 15. sec 

“1 Michigan Statutes Annotated, Vol. 11, Title 15, sec 

22 New York Education Law, sec. 60la 

®E.g., Code of Alabama, 1940, sec 
Colorado Statutes Annotated, 1935, Vol. 4, Ch. 146, sec 
labor law reports as required, sec 


302; 


authorities); Louisiana General Statutes (Dart), 1939, Vol. 2, 
Code of Maryland (Flack), 1939, Vol. 2, Art. 77, sec 
Massachusetts, 1932, Vol. 2, Title XII, Ch. 72, sec. 2 


Ch. 138, sec. 30; New Mexico Statutes, 1941, Annotated, Vol. 4, 


Title 21, Ch 


52-548: General Statutes of Connecticut, Revision of 
Revised Code of Delaware 
2749): Florida Statutes Annotated, 1943, Vol. 11 
1939, Title XII, secs. 4412, 4415, 4424; Kentucky Revised Statutes, 1942, Title XIII, sec. 
Title 18, sec 
220 (to county commissioners or their appointee) 
(to local school authorities) ; 


administrators of private schools to state or 


local school authorities.** Reports on other 
phases of the school program are required in 
a few states,** but only Alabama seems to 
require a complete picture of the internal af- 
fairs of its private schools: the number of 
pupils, number of teachers, enrolment, at- 
tendance, course of study, length of term, cost 
of tuition, funds, 


general condition of the school.*° 


value of property, and 


Curriculum 
Private schools generally are required to 
use English as the medium of instruction.” 
New Hampshire, however, permits devotional 
exercises to be conducted in a language other 
than English.?* 
that the supervision of private schools will not 


Several other states provide 


be interpreted to interfere with a school’s pro 


s 


gram of religious education,** and presumably 
in these states also the requirement of the 
use of English for instruction would not apply 
to any part of the religious instruction. 

The Constitution of the United States and 
or of the particular state,”® history and govern- 


ment *° are frequently required to be taught in 


sec. 8. 


3-VII: Michigan Statutes Annotated, Vol. 11, Title 15, see 
181, sec. 8 


34035 


15.1928 (added 1943) 


1930, Vol. I, Title 8, séc. 904 
1935, Ch. 71, see 2748 (also child 
Title XV, secs, 232.14, 232.15; Towa Code 
159.160 (to local public-school 
teachers); Annotated 
Annotated Laws of 
Revised Laws of New Hampshire, 1942 
Purdon’s Pennsylvania Statutes Annotated 


2355.9 (to local visiting 


Ch. 55, sec. 1203; 


Title 24, sec. 1424; General Laws of Rhode Island of 1938 (Annotated), Title 24, sec. 1424; General Laws of Rhode Island of 


1938 (Annotated), Title 21, Ch. 176, sec. 6; 
superintendent); South Dakota Code of 1939, Vol 
% Kentucky Revised Statutes, 1942, Title XIII, sec 


(reports to state board of health): North Dakota Revised Code of 1943, Vol. 2, Title 15, sec 


Code of Laws of South Carolina 
1, Title 15, sec 
159.040; Revised Laws of New Hampshire 


1942, Vol. 3, Title 31, see 5351 (to 
1005 (to county superintendent) 


county 


1942, Ch. 135, sec. 33 


5185: Code of Laws of South 


Carolina, 1942, Vol. 3, Title 31, sec. 5351 (to county superintendent). See also Alabama provision cited in text 


*® Code of Alabama, 1940, Title 52, sec. 547 
* E.g., Constitution of Nebraska, I, 27; General Statutes of 


Annotated, 1932, Vol. 2, Title 32, sec. 1301; Iowa Code, 1939, Title XII, sec. 4254; General Statutes of Kansas, 1935, Ch. 72, 
158.080; Revised Statutes of Maine, 1944, Vol. I, Ch. 37, sec. 3 


sec. 1102; Kentucky Revised Statutes, 1942, Title XIII, sec 
VII; Revised Laws of New Hampshire, 1942, Ch. 135, sec. 19; 
all elementary-school textbooks shall be written in English, sec 


sec. 1421; General Laws of Rhode Island of 1938 (Annotated), Title 21, Ch 
2893 


not forbidden); Vernon’s Texas Statutes, 1936, Title 49, sec 
* Laws of New Hampshire, 1942, Ch. 135, sec. 21 
3 E.g., Revised Statutes of Nebraska, 1943, Vol. 4, Ch 
sec. 5186 


* California School Code, sec. 3.710; Colorado Statutes Annotated, 1935, Vol. 4, Ch. 146, secs. 296, 
Delaware, 1935, Ch. 71, sec. 2759; Idaho Code Annotated, 1932, Vol. 2, Title 32, secs. 2216, 2217; 


sec. 4256; General Statutes of Kansas, 1935, Ch. 72, sec. 1103; 


79, sec. 


Idaho Code 


79 


Connecticut, Revision of 1930, Title 8, sec. 835 


Oklahoma Statutes Annotated, 1941, Title 70, sec. 1111 (and 
1112); Purdon’s Pennsylvania Statutes Annotated, Title 24 
181, sec. 8 (but instruction in other language is 


1915; North Dakota Revised Code of 1943, Vol. 2, Title 15, 


297; Revised Code of 
lowa Code, 1939, Title XII, 


Revised Statutes of Maine, 1944, Vol. I, Ch. 37, sec. 3-VII; 


Revised Statutes of Nebraska, 1943, Vol. 4, Ch. 79, sec. 1917; New Jersey Statutes Annotated, 1940, Title 18, secs. 19-8, 19-9; 


New York Education Law, sec. 707; North Dakota Revised Code of 1943, Vol. 2, Title 15, sec 
Island of 1938 (Annotated), Title 21, Ch. 181, sec. 8; Utah Code Annotated, 1943, Vol. 4, Title 75, sec 


Code of 1943, Annotated, Ch. 18, sec. 1734; Wisconsin Statutes, 


3808; General Laws of Rhode 
1-1; West Virginia 
1943, Title VI, sec. 40.19 (4m) 


* E.g., Iowa Code, 1939, Title XII, secs. 4255, 4257 (using state course of study, sec. 3832(9)); General Statutes of Kansas, 
1955, Ch. 72, secs. 1103, 1104, 1105; Revised Statutes of Maine, 1944, Vol. 1, Ch. 37, sec. 3-VII; Revised Statutes of Nebraska, 
1943, Vol. 4, Ch. 79, sec. 1917; New York Education Law, secs. 705, 707; Oklahoma Statutes Annotated, 1941, Title 70, secs 
1174, 1175; General Laws of Rhode Island of 1938 (Annotated), Title 21, Ch. 181, sec. 8: Vernon’s Texas Statutes, 1936, Title 
49, sec. 2893; West Virginia Code of 1943, Annotated, Ch. 18, sec. 1734; Wisconsin Statutes, 1943, Title VI, sec, 40.19(4m). 
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the private schools as well as in public schools, 
altho there are other states where these re- 
quirements apply only to public schools. Certain 
other means.of teaching patriotism are required 
in some states, such as the use of the flag,” 
reverence for the flag,®* and singing of the 
“Star-Spangled Banner.” ** Kansas requires the 
flag to be displayed on private-school buildings 
as well as on public schools.** 

Physical training,®® instruction in accident 
prevention, traffic regulation,®’ and fire pro- 
tection ** are required in the curriculum of 
certain parochial schools. 

All of these curriculum prescriptions come 
well within the police power of the state in 
providing for the health, safety, and morals 
of the oncoming generation. 


Teachers and Pupils 


Teachers in parochial schools are sometimes 
required to be certificated by the state depart- 
ment as qualified for public-school teaching.*® 
More often they are not. In Nebraska aliens 
may not be employed as teachers in private 
as well as in public schools.*® The educational 
justification of these laws is apparent, but 
‘ their legal justification under the police power 
of the state is indirect. In order to achieve ends 
which are desirable and proper under the police 
power, the state may use its judgment as to 
means, and in these few states the legislature 
has determined within its discretion that the 
proper means to achieving equivalent education 
is to set for private-school teachers the same 
standard of professional preparation as re- 
quired of public-school teachers. On the other 
hand, it might be argued that these laws inter- 
fere with the school’s freedom of contract. 
Ordinarily an employer may choose his em- 








ployes without state interference, but even pri- 
vate employers are subject to regulation by the 
state under modern labor legislation. Freedom 
of contract or any other private right is limited 
by the welfare of the state. 

The New Jersey law forbidding corporal 
punishment in the public schools applies also 
to parochial schools.*t Otherwise the relation 
between private school and its teachers and 
pupils is not regulated by the varied types of 
regulations applicable to public-school teacher- 
pupil relationships. 


Health Regulations 


Parochial-school buildings are subject to 
the same sanitary conditions in Michigan ** as 
are public-school buildings, and the depart- 
ments of health in first-class Pennsylvania cities 
have control of : 

. the admission and attendance of persons at 
public or private schools, hospitals and asylums, or 
any other public or private educational! or charitable 
institutions, and the compulsory vaccination and 
revaccination of inmates thereof, and of persons 
attending the same, or employed therein as physi- 
cians, teachers, nurses, or in any other capacity.“ 


The Oregon Code states in effect that the 
quarantine laws apply to parochial schools, 
their pupils and teachers,** but provisions re- 
garding the closing of schools and requiring a 
vaccination apply only to the Oregon public 
schools since the section refers to schools under 
the control of ihe school directors.*® In other 
words, public-school directors have the power 
to close only public schools in case of an epi- 
demic, but the health authorities have contre! 
of private institutions at such a time. There is 
merely a division of power—it does not relieve 
the private schools from obeying a public order 
necessary for the health and safety of the 


* 


™ E.g., Idaho Code Annotated, 1932, Vol. 2, Title 32, secs. 2218, 2219. 
% E.g., Oklahoma Statutes Annotated, 194!, Title 40, sec. 1091: Wisconsin Statutes, 1943, Title VI. sec. 40.19(4m). 
%*E.g., Burn’s Indiana Statutes Annotated, 1933, Vol. 6, Title 28, sec. 5111; Amnotat.d Code of Maryland (Flack), 1939, 


Vol. 


2, Art. 77, sec. 85. 
* General Statutes of Kansas, 1935, Ch. 72, sec. 5304-07. 


% E.g., New York Education Law, sec. 695; General Laws of Rhode Island of 1938 (Annotated), Title 21, Ch. 182, sec. 6. 
% E.g., New Jersey Statutes Annotated, 1940, Title 18, sec. 19-3. 


* E.g., New York Educational Law, sec. 720. 


% E.g., New Jersey Statutes Annotated, 1940, Title 18, secs. 19-4, 5, 6; New York Education Law, secs. 730, 735, 736; 


Oregon Compi 
1932, Vol. 6, Title 28, sec. 5106. 


led Laws Annotated, 1940, Vol. 8, Title 111, sec. 3002; Remington’s Revised Statutes of Washington Annotated, 


® E.g., Michigan Statutes Annotated, Vol. 11, Title 15, sec. 1923; Revised Statutes of Nebraska, 1943, Vol. 4, Ch. 79, secs. 
1333, 1914; South Dakota Code of 1939, Vol. 1, Title 15, sec. 1005. 
# Revised Statutes of Nebraska, 1943, Vol. 4, Ch. 79, sec. 1405. 


“1 New Jersey Statutes Annotated, 1940, Title 18, sec. 19-1. 
#2 Michigan Statutes Annotated, Vol. 11, Title 15, sec. 1921. 


#3 Purdon’s Pennsylvania Statutes Annotated, Title 53, sec. 3800-12(f). 
“ Oregon Compiled Laws Annotated, 1940, Vol. 8, Title 111, secs. 3010, 3011. 


® Ibid., sec. 3012. 
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people. Undoubtedly the health and sanitation 


laws outside or tne school laws require pri 


vate schools to maintain an ordinary standard. 
The mention here of these few health laws 
is merely illustrative; there are other types of 


health laws affecting private schools. 
Custom and Practice 


State superintendents reported whether o1 


not private and sectarian schools in their respec 
tive states are supervised by state school off 
cials in any of nine respects: 

1. Equivalent term is required 

2. Teachers must be certificated 

3. Schools must be registered with the state 
department 

4. Course of study approved by state de- 
partment must be followed 

5. American history, civics, government, 
and /or the United States Constitution must 
be taught 

6. Physiology and hygiene must be included 
in the curriculum 

7. The effects of alcohol and narcotics must 
be taught 

8. Schools must 


facilities and equipment 


meet state standards for 


9. Attendance records must be filed. 


In a great many instances these standards 
are required for accreditation of the school or 
for credit in public high schools for work done 
in parochial elementary schools. In several 
states there is apparently no control or super- 
vision, whatsoever, by state or local public- 
school authorities. In a few states the super- 
vision touches on all phases listed in Table 2. 
The state, county, and local authorities are 
charged with various aspects of the super- 





46 Purdon’s Pennsylvania Statutes Annotated, Title 4, sec 


5 


- 
/ 


ViSOry program. \lost commonly the state 1s 
given control, but in Georgia the local avu- 
thorities are responsible. In states where the 
public schools are d on a county basis, 
private schools are frequet pervised by 
the county school officials | 

Table 2 shows, how ervision of 
private schools is far fron plete in all 
teatures of the program; nor widespread 
in any one feature. In genet may be said 
that supervision is conspicuous by its absence 
rather than by its presen See Table 2, 


p. 42.) 


Summary 


Under the police power of the state, private 


and sectarian schools are regulated and super- 


vised to the extent that the children attending 
such schools develop the physical and mental 
traits the state deems necessary 


in its future 


citizens. Otherwise, however, sectarian schools 
are not under the control of the state. Mention 
has been made of several states which clarify 
this point by including in their laws provisions 


that nothing in the p lating to pri- 


shall be 


interpreted as an interference with sectarian 


rovisions re 


vate schools and their supervision 


instruction. Pennsylvania exempts from state 


censorship films shown DY religu us associa- 


tions, including schools, for “‘purely educa- 
tional, charitable, fraternal, or religious pur- 
poses.’ '*® 


All evidence seems to point to the conclu- 


sion that sectarian schools are supervised by 
is is necessary under the 


police power of the state, and that such super- 


the state only so far 


constitute 
as to break down 
the separation of church and state. 


vision is not so extensive as to 


interference of such nature 
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TABLE 2.—SUPERVISION OF SECTARIAN SCHOOLS BY PUBLIC-SCHOOL 
OFFICIALS AS REPORTED BY STATE SUPERINTENDENTS 





Registra- State U. S. Constitu- Physiology Effects of Standards 


























tion approved tion, American and alcohol for Attend- 
— Certifica- with state course  history,civics, hygiene and facilities ance 
ent tion of depart- ° etc., in in cur- narcotics and records 
States term teachers ment study curriculum riculum taught equipment filed 
1 2 3 + 5 6 7 Ss 9 10 
Alabama No " Yes No No No No ‘ Ve 
Alaska ae wed Yes Yes Yes Yes Yes Yes Ves Ye Ye 
Arizona. ... No No No No No No No N N 
Arkansas... .. No No No No No No No N Ni 
California . No No No Yes Yes Yes Yes No No 
Cees odd oce%> No No No No No No No No N 
Connecticut Yes No Yes No Yes Yes Yes N Ye 
Delaware....., No No No No No Yes Yes N Ye 
District of Columbia. No No No No No No No No Ve 
Florida. .... Yes No No No No No No No Ve 
Georgia. ... - Yes Yes Yes Yes Yes Yes Yes Ye Yes 
Hawaii... .. No No Yes No No No No Yes Yes 
a b t t b t t t No 
Illinois. .... Yes Yes No Yes Yes Yes Yes Yes N 
Indiana bs , Yes Yes Yes Yes Yes Yes Yes Yes Yes 
lowa No No Yes No Yes Ves Yes t No 
Kansas abes t t t b t b t 
Kentucky. ...... Ves Yes Yes Yes Yes Yes Yes Yes Yes 
Louisiana vt t Yes Yes b b b t Ve 
Maine. . i v% Yes Yes No Yes Yes Yes Yes Yes Ye 
Maryland....... No t " No a No No . Yes 
Massachusetts oa Yes No No Yes Yes Yes Yes Yes Yes 
Michigan... .. No Yes Yes Yes No No No No Yes 
Minnesota......... No No No No No No No No Yes 
Mississippi . b t t b t b 
Missouri. . . sina Yes No No Yes No No No No No 
Montana...... . No answer No answer No answer No answer No answer No answer No answer No answer No answer 
Nebraska 6a Yes Yes Yes Yes Yes Yes Yes Yes Yes 
POO UN sd aa + 6:20 No No t No Yes No No No 
New Hampshire .. No answer No answer No answer No answer Noanswer No answer No answer No answer No answe 
New Jersey ase No answer No answer No answer No answer No answer No answer No answer No answer No answer 
New Mexico....... \ t t b t No b 
New York re, y Yes No No Yes Yes Yes Yes No No 
North Carolina. . Yes t No Yes . Yes Yes Yes Ye 
North Dakota ati Yes Yes Yes Yes Ves Yes Yes Yes \ 
eR Ae Yes No No Yes Yes No No Yes Yes 
Oklahoma.......... Yes Yes Yes Yes Yes No No Yes Yes 
Oregon....... No e No No No No No N 
Pennsylvania. ...... Yes No No No b No No No Ve 
Rhode Island... .. Yes No d No No No No Ne Ve | 
South Carolina...... Yes Yes No Yes Yes Yes Yes Yes Vi 
South Dakota.. No answer No answer No answer No answer Noanswer No answer No answer No answer No answer! 
Tennessee...... t t b b b No No No 
Texas aie 6 b b b b b b | 
eee No answer No answer No answer No answer Noanswer No answer No answer No answer No answer 
,. ee No No “ No Yes Yes t Ve No 
Virginia...... oy Yes Yes b Yes Yes Yes Yes Yes 
Washington......... No, Yes Yes Yes Yes Yes Yes Yes No 
West Virginia : t No b b No t 
Wisconsin. ......... No No No . No No No No Yes 
SP No Yes No No No No No N Yes 
®“ Only in accredited high schools ° 
» Only where state approval is sought 
© Only to secure free textbooks 
4 Secondary schools must be approved by the state director of education; elementary schools must be approved by loca! school 
department, All must be registered with state department of education. 
© Only in elementary schools for pupils who wish to attend public high schools. 
s 
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V. Summary 


On the basis of state constitutional provi- 
sions, statutes, and court decisions, the follow- 
ing points can be stated as generally true. In 
some issues the principles stated have not been 
tested in all states. Where not previously 
tested, the court in any given state would 
consider the general principles enunciated in 
other states, but would not be bound by deci- 
sions of other states, and would render its de- 
cision in terms of its own state law and the 
facts of the particular case. 


1. A tax levied for the benefit of a sec- 
tarian school would be unconstitutional in all 
states. 


2. An appropriation of any public-school 
funds to a sectarian school would be uncon- 
stitutional in most states, and such an appropri- 
ation could not be made from certain funds 
in any state. 


3. While in most states an appropriation 
of any state or local school moneys to a sec- 
tarian school would be unconstitutional, in 
several states the constitutional limitation may 
be interpreted by the courts as applying only 
to state school funds or to certain named state 
school funds (e.g., recent New Jersey case). 


4. Constitutional limitations on the use of 
public funds for sectarian purposes are appli- 
cable to prevent the payment to a sectarian 
school for services rendered the state under a 
contract (South Dakota case), altho one case 
sanctioned such payment on the ground that 
the state benefited from a low-cost service ( Illi- 
nois ). 


5. An appropriation which in its general 
terms could be applicable to sectarian schools 
as well as to public school: would be uncon- 
stitutional as to the sectarian schools if the 
source of the revenue used in the appropriation 
is within the constitutional restriction against 
use of public funds for sectarian purposes. 


6. Payment of rent to a church for the 
use of its building as a public school is usually 
not considered aid to the church, if the local 
schoolboard acts under permissive legislation 
empowering it to rent school facilities. How- 


ever, even in the face of such permissive legis- 
invalid if the 
public-school authorities do not maintain con- 
trol of the school 
owned building. 


lation, such action. would be 


conducted in the church- 


7. Most exclude from 


the public schools at least to the extent that 


states sectarianism 
no particular religious tenets may be taught 
therein. Moral education can exist in the pub- 
lic schools, and to this end the legislatures have 
generally required or permitted the reading of 
the Bible and the teaching of its precepts. 
However, most courts have held that the Bible 
is not a sectarian book. ‘The minority view, held 
by courts in several states, is that reading of 
the Bible in the public schools is a violation 
of the religious liberty of non-Christians and 
unconstitutional for that reason. 


8. Public-school reli- 
gious dress and insignia unless there is a law 
or regulation against the practice. The state, 
however, has power to enact prohibitory legis- 


teachers may wear 


lation, and such enactment is not a denial of 
religious liberty but merely the control of the 
state over its public servants, 


9. In the state of New York, public-school 
pupils may be excused from school during 
school hours to attend religious instruction 
elsewhere, provided public funds are not used 
in carrying out the plan, and provided no 
pupil is compelled to attend an exercise against 
his conscience. Permissive legislation has been 
adopted in many states and a number of com- 
munities have adopted this plan of the “week- 
day church schools,” but nowhere has the ques- 
tion of attendance been reviewed by any court 
of record except in New York. 


10. Church 


buildings and facilities after school hours in 


groups may use public-school 
some states even for religious meetings. This 
situation has been held not to violate the con- 
stitutional separation of church and state. 


11. General legislation authorizing the state 
to supply free textbooks both to public schools 
and seldom been at- 
tempted by legislatures and rarely’ tested by 


sectarian schools has 
the courts. Louisiana and Mississippi courts 


have sanctioned the practice; New York de- 
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clared it to be unconstitutional. The question 
has not been adjudicated in any other state. 


12. Furnishing transportation to sectarian 
school pupils has been approved by the courts 
in Maryland and New Jersey; it has been 
disapproved by the courts in Delaware, Ken- 
tucky, New York, Oklahoma, South Dakota, 
Washington, and Wisconsin. New York later 
amended its constitution to permit transporta- 
tion of parochial-school pupils. 


13, The state, under its police power, ma 
regulate and supervise sectarian schools {o, 
the purpose of ensuring each child an educa. 
tion equivalent to the education offered jy 
public schools. State statutes have not x. 
tempted to go beyond the state’s police power 
(i.e., the state’s power to safeguard the health, 
morals, and safety of its citizens), and practice 
in most states falls short of the legislative 
directions. 








